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Bruce Gleeson, FCA, FCPA, RITF - Director, Jones Partners Insolvency & Business Recovery

Bruce Gleeson is a Registered Liquidator and Registered Bankruptcy Trustee with over 20 years experience 
in assisting SMEs and individuals in financial crisis. As an Insolvency Practitioner he believes it is vital that 
stakeholders (particularly directors and individuals) get the right advice from qualified professionals on the 
options available to them at the earliest possible opportunity. His focus is on showing directors and individuals 
that there is a light at the end of the tunnel. Bruce is particularly passionate to ensure that directors / individuals 
throughout the Greater Western Sydney area have access to quality advice and solutions.

What others say about Bruce:
“thank you for the recommendation of Bruce as an advisor. My wife and I spent a couple of hours with Bruce 
and we found his advice to be invaluable. I can’t thank him enough.”

Jones Partners
p |  02 9894 9966
e |  bgleeson@jonespartners.net.au
b |  www.brucegleeson.com.au
www.jonespartners.net.au
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Firstly, do not dwell on what has caused 
the present financial difficulties. Focus your 
energies on looking at the plan to deal with 
it. This is the case irrespective of whether 
the financial difficulties have been caused 
by business failure, loss of employment, 
significant health issues, excessive credit 
card spending, family breakdown or 
gambling (or a combination of the above). 

Secondly, do not ignore correspondence or 
communications from your creditors. Whilst I 
can appreciate that continued communications 
from creditors can be overwhelming, un-
communicative individuals from a creditors 
perspective quite often result in the creditor 
commencing their own recovery action which 
is likely to mean that you will start to lose 
control of being able to manage your financial 
position. 

Thirdly, prepare a Cashflow Budget that 
realistically outlines on a weekly, fortnightly 
or monthly basis all forms of your income 
and all types of expenses. Yes, this means 
everything. Also prepare Statement of your 
Assets and Liabilities and be very realistic 
about asset values. Also ensure you list all 
liabilities, including mortgage, child support/
maintenance [if applicable], credit card debt 
and tax debt. 

Fourthly, what if there is no surplus cash from 
the Cashflow Budget to pay down existing 
debt? Then you might consider:

• Can you or your partner get any additional 
work (i.e. a side hustle) even if somewhat 
temporary to generate some additional income 
to use to negotiate a repayment arrangement 
/settlement with certain creditors, i.e. credit 
card providers?

• Is any form of debt consolidation possible? 
Basically, this involves combining various debts 
that have typically higher interest rates into 1 
loan with a lower interest rate (i.e. if adequate 
security can be provided).

• Do you really need certain goods that are 
on finance contracts? For example, the new 

motor vehicle that is likely to be taking a big 
chunk of your disposable income. Evaluate the 
net equity position and work out if you can get 
a 2nd hand motor vehicle and free up some 
cash. 

• Also consider what other types of expenses 
can be trimmed.

• If you have a mortgage, have you approached 
your mortgagee/lender and explained your 
position to them to better understand what 
options may be available to you insofar as 
hardship is concerned?

• Depending on the cause of your financial 
hardship, is there any possibility of getting an 
early release from your superannuation fund as 
part of a strategy to get your debts back under 
control? You should be able to find out this by 
contacting your superannuation fund.

• Are your taxes up to date and are you due 
any refunds? If you are due refunds and have 
outstanding returns, then it would be beneficial 
to lodge them.

The above steps are not meant to be absolutely 
comprehensive, but are intended to highlight 
areas that can be worked on as an overall 
strategy.

Even if you are caught in a “debt trap”, 
which might ultimately result in needing to 
declare voluntary bankruptcy, I believe there 
is still merit in establishing a financial and 
personal development plan which will aid in 
re-establishing yourself and rebuilding your 
financial position. So please don’t dismiss it, as 
this is easy to do. Be disciplined, persistent and 
stick with it.

Be wary of entering into informal agreements 
or agreements even under Part IX of the 
Bankruptcy Act [known as debt agreements] 
where repayment terms might exceed 3 years. 
The evidence available reveals that there is a 
much higher default rate when agreements 
exceed such term because individuals simply 
cannot see any “light at the end of the tunnel”.

Finally, do not be ashamed of your present 
position or think that you have failed in some 
way. There are many reasons why financial 
difficulty occurs. What is important is that 
you get the right advice about your financial 
position and your options. At Jones Partners 
we are regularly asked to review an individual’s 
financial position and advise on the best way 
for them to move forward. 

Stop Press: in previous articles I have written 
about the 1-year Bankruptcy Legislation. It 
was thought by many commentators that the 
legislation would be passed this year and come 
into operation sometime in 2019. Unfortunately, 
the legislation still has not been passed and the 
present majority view it is unlikely to get passed 
before the calling of the Federal Election. 
Depending on the outcome of the Federal 
Election there is some uncertainty as to when it 
may be considered by Federal Parliament and 
as such it won’t be aligned with the legislative 
reform to Part IX debt agreements which is due 
to commence on 27 June 2019. If you would 
like to discuss either reform further, please do 
not hesitate to contact me. 

Jones Partners offers an initial free consultation 
for individuals in financial difficulty so that they 
can be assured they are receiving the right 
advice about the options available to them.

Jones Partners Insolvency & 
Business Recovery
p |  02 9894 9966
e |  bgleeson@jonespartners.net.au
b |  www.brucegleeson.com.au
www.jonespartners.net.au

Financial and personal success (which can 
be measured in many ways) very rarely 
just happens. Rather, it happens through a 
planned, disciplined and persistent approach. 
After all, if it was that easy everyone would 
be doing it, right?! The reality is that attaining 
financial and personal development goals are 
achievable for many of us and we don’t all 
need to be financial whizz’s or life coaches to 
do it (and that is in no way meant to disrespect 
such professionals). Ultimately it comes down 
to your belief and attitude to achieve – there 
is little doubt that with basic changes a lot 
can be achieved over a 1-2 year period. But 
YOU have got to want to make that change.

As a Bankruptcy Trustee, I too often see the 
“debt trap” that individuals get caught in. 
Undeniably those without a plan to deal with 
this “debt trap”, don’t deal with the position as 
well as might otherwise be able to if there was 
an effective plan in place. With the availability of 
credit options to purchase goods immediately, 
payday lenders and a range of other funding 
options, it is easy to see how individuals can 
accumulate debt and later feel like they are 
in quicksand. Remember, getting into debt is 
easy, but getting out of debt is hard. Just ask 
anyone that has been through the process. 

Ultimately voluntary bankruptcy is a way of 
dealing with accumulated debts that have got 
to a level that the individual is no longer able 
to manage. However, you shouldn’t be entering 
into voluntary bankruptcy just because you are 
struggling with debt – it should always be a 
last resort option and only taken after you have 
received professional advice (preferably from 
a qualified practitioner) so that you can make 
an informed decision. And no, the internet is 

not the best way to wholly make the decision. 
Whilst it is true that voluntary bankruptcy may 
well be the right option to proceed with, for 
example where an individual has been pursued 
regarding personal guarantees given for a 
significant amount regarding a failed business 
venture, it should not be the immediate 
default position without careful consideration.

My challenge to you, given we are at the start 
of the year is:

• Do you already have a financial and personal 
development plan and goals written down? If 
so, that is fantastic – how did you do last year? 
Have you gone about re-setting it for this year? 
If you don’t have one, then why not have a go 
at setting one? It doesn’t need to be overly 
complicated. But try and break it down into 
2 parts. I like to first set the goals I would like 
to achieve and then secondly, I work out the 
process (or things I need to do to achieve it) and 

thirdly, I then put a bit of a reality check over it 
to see that it is attainable with a little hard work. 
Remember, it shouldn’t be an easy walk in the 
park, but it should be a somewhat comfortable 
jog so that you can sustain it throughout the 
course of the year. Also try to build something 
into it so that if you achieved all your goals it 
is a little reward for your hard work. This could 
be done via the financial plan part whereby a 
small amount is set aside into a no-fee bank 
account where a regular amount is deposited. 

But what if you are caught in a “debt trap” 
already? You might have to consider the plan 
[or establishing one], but you will probably 
need to be more aggressive about trying to 
rein in the debt. What I am referring to here 
is that there might need to be more urgent 
attention to start to get things back in order. 
I have outlined below some steps that I 
believe ought to be undertaken to work out 
what are possible ways to move forward.

Getting into Debt is Easy. 
Getting out of Debt is Hard. 
What Should You Do?!

Bruce Gleeson, FCA, FCPA, RITF  
Principal, Jones Partners Insolvency & 
Business Recovery

As we start the new year, I truly believe it is critical to allocate time to review where you are at and to 
reset/establish your financial and personal development action plan and goals for the upcoming year 
and beyond (a 2-year plan is good because it enables some bigger goals to be set). For those that 
haven’t got a plan, there is no better time to start. But don’t just make it a one-off, be disciplined and 
persistent with it. Your plan should be reviewed at regular intervals throughout the year to ensure that 
you are still on track to achieve your goals, and if you are not, then you can consider what you might 
need to alter to get there.

BUSINESS ADVICE BUSINESS ADVICE
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be measured in many ways) very rarely 
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be doing it, right?! The reality is that attaining 
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achievable for many of us and we don’t all 
need to be financial whizz’s or life coaches to 
do it (and that is in no way meant to disrespect 
such professionals). Ultimately it comes down 
to your belief and attitude to achieve – there 
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accumulate debt and later feel like they are 
in quicksand. Remember, getting into debt is 
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to manage. However, you shouldn’t be entering 
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well be the right option to proceed with, for 
example where an individual has been pursued 
regarding personal guarantees given for a 
significant amount regarding a failed business 
venture, it should not be the immediate 
default position without careful consideration.

My challenge to you, given we are at the start 
of the year is:
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so, that is fantastic – how did you do last year? 
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If you don’t have one, then why not have a go 
at setting one? It doesn’t need to be overly 
complicated. But try and break it down into 
2 parts. I like to first set the goals I would like 
to achieve and then secondly, I work out the 
process (or things I need to do to achieve it) and 

thirdly, I then put a bit of a reality check over it 
to see that it is attainable with a little hard work. 
Remember, it shouldn’t be an easy walk in the 
park, but it should be a somewhat comfortable 
jog so that you can sustain it throughout the 
course of the year. Also try to build something 
into it so that if you achieved all your goals it 
is a little reward for your hard work. This could 
be done via the financial plan part whereby a 
small amount is set aside into a no-fee bank 
account where a regular amount is deposited. 

But what if you are caught in a “debt trap” 
already? You might have to consider the plan 
[or establishing one], but you will probably 
need to be more aggressive about trying to 
rein in the debt. What I am referring to here 
is that there might need to be more urgent 
attention to start to get things back in order. 
I have outlined below some steps that I 
believe ought to be undertaken to work out 
what are possible ways to move forward.

Getting into Debt is Easy. 
Getting out of Debt is Hard. 
What Should You Do?!

Bruce Gleeson, FCA, FCPA, RITF  
Principal, Jones Partners Insolvency & 
Business Recovery

As we start the new year, I truly believe it is critical to allocate time to review where you are at and to 
reset/establish your financial and personal development action plan and goals for the upcoming year 
and beyond (a 2-year plan is good because it enables some bigger goals to be set). For those that 
haven’t got a plan, there is no better time to start. But don’t just make it a one-off, be disciplined and 
persistent with it. Your plan should be reviewed at regular intervals throughout the year to ensure that 
you are still on track to achieve your goals, and if you are not, then you can consider what you might 
need to alter to get there.

BUSINESS ADVICE BUSINESS ADVICE
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quite often represent the inability to cope with 
the pressure you are under. If you can’t make 
repayments or keep up with payments on a 
credit card, home loan or utilities, then talk to 
your credit provider as soon as possible and 
let them know you are experiencing financial 
hardship. If you have prepared a budget you 
will also hopefully be able to work out what you 
can afford in repayments – so have the budget 
handy when making these enquiries.

2. Talk about your financial position with your 
spouse/partner/confidant or professional 
advisor and enlist their support: sometimes 
there can be a guilt factor felt by individuals in 
this position – but typically keeping it to oneself 
in my experience makes the position worse. 
Remember a problem shared is a problem 
halved. 

3. Consider debt consolidation/refinancing 
– but ask yourself the question - have you 
dealt with the issue that substantively caused 
the financial crisis initially? Do you have a 
strategy and realistic budget in place now? 
Also, strongly consider getting independent 
legal or other professional advice on whether 
moving down this path is right for you – and 
not from a broker that is motivated to get you 

into the product and earn a commission from 
the transaction.

4. Beware of slick marketing campaigns that 
make unrealistic promises. These sound 
great when we are financially and emotionally 
vulnerable, but quite often they lock you into 
opaque payment structures that can run for 
long periods of time. Quite often there are 
other, better options to consider.

5. You can initially seek support from a financial 
counsellor which is a free service offered. They 
can help you get a clear picture of your situation 
and provide information about your options. 
See www.financialcounsellingaustralia.org.au 
or call the National Debt Helpline on 1800 007 
007.

6. If your debts have accumulated to a level 
(in excess of $100,000) where they may 
not be serviceable via hardship provisions/ 
repayments plans or you have advanced 
recovery actions against you, such as 
statements of claims, director penalty notices 
or bankruptcy notices, then you should seek 
urgent professional advice. At Jones Partners 
we help individuals get the right advice and 
take the first step so that they can re-build their 

wealth and get a sense of relief regarding their 
financial position so that the crisis is no longer 
managing them.

Financial difficulty is nothing to be ashamed 
of or frightened about. It can happen for any 
multitude of reasons. What is paramount is to 
formulate a proper plan to deal with it and the 
sooner this is done, then the phone-calls and 
overdue emails/texts/letters can stop. Taking 
the first step is often the hardest. 

Jones Partners offers an initial free consultation 
for individuals in financial difficulty so that they 
can be assured they are receiving the right 
advice about the options available to them.

Jones Partners Insolvency & 
Business Recovery
p |  02 9894 9966
e |  bgleeson@jonespartners.net.au
b |  www.brucegleeson.com.au
www.jonespartners.net.au

All too often when individuals get into financial 
difficulty (which could be from unemployment, 
ill health, relationship breakdown or economic 
conditions), they look for the easy way out. After 
all, we all want the quick fix, don’t we?! That 
could be in the form of getting yet another credit 
card(s), a loan from a family member / friend, 
seeking a payment from their superannuation 
account on hardship grounds and the list goes 
on (noting it could be a combination of any, or 
all of the above). Relevantly though, because 
the individual has looked for the easy way out, 
quite often if other changes are not made, their 
financial position will continue to deteriorate.

Whilst there is definitively no shortage of on-line 
tools and apps to apparently help us manage 
our finances – how many of us actually use 
them? I suspect the take up rate is relatively 
low. Let’s face it, making a strategy and budget, 
and trying to stick to them is not overly exciting 
and there will always be other distractions. 
However, having worked with and assisting 
many individuals that have been through 
financial difficulty and rebuilding their financial 
health, it is obvious that the moment the 
financial crisis starts managing the individual, 
is also the moment they start to lose effective 
control of their affairs and cannot see that there 
really is a light at the end of the tunnel.

Taking the easy way out will not deliver 
the outcomes you are seeking to either re-
establish and build wealth or continue to build 
upon existing wealth. With all the noise out 
there and slick marketing and financing options 
promoting “quick fixes”, it is easy to see why 
such options are appealing, but without other 
critical changes, they are likely to be to no avail.

So, What Should You Do If You Are 
Struggling To Pay Your Debts?

· Firstly, honestly answer whether you have a 

documented 2/3-year strategy and budget and 
regularly review it! If you haven’t, then you need 
to develop these documents. Every successful 
business owner knows that the strategic 
plan lays out the direction and goals of the 
business and the actions to achieve those 
goals, whilst the budget looks at the money 
required to support achieving the goals. These 
documents need not be overly exhaustive 
and indeed depending on the level and age 
of the outstanding debts, such exercise might 
need to be done swiftly and with a focus on 
the immediate period, i.e. 0-12 months and 
revisited when you have more control of your 
financial affairs. Also, don’t just prepare the 
strategy and budget and put it away – it must be 
visible and something that you initially cannot 
avoid until it becomes part of your routine.

· Use free and reputable tools such as www.
moneysmart.gov.au/managing-your-money/
budgeting to help get you started. This will at 
least give you an idea of your present position. 
It is important that you be honest and accurate 
when doing this evaluation. From here, you are 
quickly going to be able to see how all the money 
is spent – you might be surprised! I recommend 

that if you have actionable creditors that need 
to be immediately dealt with (see point below), 
that you also consider and commit to making 
decisions to reduce (sometimes immediately) 
unnecessary expenditure until you get back 
into a position where you are regularly saving 
a portion of your income (whether that be 
weekly/fortnightly/monthly). Do you really need 
the Netflix subscription, unlimited data plans, 
can you limit how many coffees you buy each 
day, can you take your snacks/lunch to work, 
do you need the new motor vehicle on finance 
or can you do with a cheaper alternative and 
what about private school fees? These are 
hard decisions, but at the end of the day we 
need to “cut our cloth according to what we 
can afford”.

TIPS when struggling with your debts:

1. Avoid doing nothing: the longer you leave it, 
the harder it becomes. Take action as difficult as 
this may be. I have seen first-hand the paralysis 
that sometimes overcomes individuals when 
the financial crisis starts managing them. The 
unopened emails/mail containing overdue 
notices, demands, statements of claim, etc 

Are You Struggling To Pay 
Your Debts? Don’t Take The 
Easy Way Out?

Bruce Gleeson, FCA, FCPA, RITF  
Principal, Jones Partners Insolvency & 
Business Recovery

Recently I wrote about personal insolvency statistics revealing an increase of 5.6% between 30 
June 2017 to 30 June 2018 and that the increase should not be easily dismissed given the present 
and emerging landscape when considering a lack of real wage growth, increasing living costs and 
increasing mortgage costs. This article will discuss what you should do if you can’t pay your debts.

BUSINESS ADVICE

Promoting, connecting and advocating for the 
business communities of Ryde,

Macquarie Park and surrounding regions

riversidechamber.com.au

Riverside Business Chamber (formerly Ryde Business Forum and Ryde Macquarie Park Chamber 

of Commerce) is the voice of business in Sydney’s northern districts. 

As our region’s largest Chamber we can offer you more opportunities to meet with potential 

business partners, strong advocacy to all three levels of government on vital issues such as 

traffic and transport and other infrastructure, access to NSW Business Chamber products and 

services and much more. 

Our goal is to see your business grow. We know your share that goal. Join us and let’s work 
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quite often represent the inability to cope with 
the pressure you are under. If you can’t make 
repayments or keep up with payments on a 
credit card, home loan or utilities, then talk to 
your credit provider as soon as possible and 
let them know you are experiencing financial 
hardship. If you have prepared a budget you 
will also hopefully be able to work out what you 
can afford in repayments – so have the budget 
handy when making these enquiries.

2. Talk about your financial position with your 
spouse/partner/confidant or professional 
advisor and enlist their support: sometimes 
there can be a guilt factor felt by individuals in 
this position – but typically keeping it to oneself 
in my experience makes the position worse. 
Remember a problem shared is a problem 
halved. 

3. Consider debt consolidation/refinancing 
– but ask yourself the question - have you 
dealt with the issue that substantively caused 
the financial crisis initially? Do you have a 
strategy and realistic budget in place now? 
Also, strongly consider getting independent 
legal or other professional advice on whether 
moving down this path is right for you – and 
not from a broker that is motivated to get you 

into the product and earn a commission from 
the transaction.

4. Beware of slick marketing campaigns that 
make unrealistic promises. These sound 
great when we are financially and emotionally 
vulnerable, but quite often they lock you into 
opaque payment structures that can run for 
long periods of time. Quite often there are 
other, better options to consider.

5. You can initially seek support from a financial 
counsellor which is a free service offered. They 
can help you get a clear picture of your situation 
and provide information about your options. 
See www.financialcounsellingaustralia.org.au 
or call the National Debt Helpline on 1800 007 
007.

6. If your debts have accumulated to a level 
(in excess of $100,000) where they may 
not be serviceable via hardship provisions/ 
repayments plans or you have advanced 
recovery actions against you, such as 
statements of claims, director penalty notices 
or bankruptcy notices, then you should seek 
urgent professional advice. At Jones Partners 
we help individuals get the right advice and 
take the first step so that they can re-build their 

wealth and get a sense of relief regarding their 
financial position so that the crisis is no longer 
managing them.

Financial difficulty is nothing to be ashamed 
of or frightened about. It can happen for any 
multitude of reasons. What is paramount is to 
formulate a proper plan to deal with it and the 
sooner this is done, then the phone-calls and 
overdue emails/texts/letters can stop. Taking 
the first step is often the hardest. 

Jones Partners offers an initial free consultation 
for individuals in financial difficulty so that they 
can be assured they are receiving the right 
advice about the options available to them.

Jones Partners Insolvency & 
Business Recovery
p |  02 9894 9966
e |  bgleeson@jonespartners.net.au
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All too often when individuals get into financial 
difficulty (which could be from unemployment, 
ill health, relationship breakdown or economic 
conditions), they look for the easy way out. After 
all, we all want the quick fix, don’t we?! That 
could be in the form of getting yet another credit 
card(s), a loan from a family member / friend, 
seeking a payment from their superannuation 
account on hardship grounds and the list goes 
on (noting it could be a combination of any, or 
all of the above). Relevantly though, because 
the individual has looked for the easy way out, 
quite often if other changes are not made, their 
financial position will continue to deteriorate.

Whilst there is definitively no shortage of on-line 
tools and apps to apparently help us manage 
our finances – how many of us actually use 
them? I suspect the take up rate is relatively 
low. Let’s face it, making a strategy and budget, 
and trying to stick to them is not overly exciting 
and there will always be other distractions. 
However, having worked with and assisting 
many individuals that have been through 
financial difficulty and rebuilding their financial 
health, it is obvious that the moment the 
financial crisis starts managing the individual, 
is also the moment they start to lose effective 
control of their affairs and cannot see that there 
really is a light at the end of the tunnel.

Taking the easy way out will not deliver 
the outcomes you are seeking to either re-
establish and build wealth or continue to build 
upon existing wealth. With all the noise out 
there and slick marketing and financing options 
promoting “quick fixes”, it is easy to see why 
such options are appealing, but without other 
critical changes, they are likely to be to no avail.

So, What Should You Do If You Are 
Struggling To Pay Your Debts?

· Firstly, honestly answer whether you have a 

documented 2/3-year strategy and budget and 
regularly review it! If you haven’t, then you need 
to develop these documents. Every successful 
business owner knows that the strategic 
plan lays out the direction and goals of the 
business and the actions to achieve those 
goals, whilst the budget looks at the money 
required to support achieving the goals. These 
documents need not be overly exhaustive 
and indeed depending on the level and age 
of the outstanding debts, such exercise might 
need to be done swiftly and with a focus on 
the immediate period, i.e. 0-12 months and 
revisited when you have more control of your 
financial affairs. Also, don’t just prepare the 
strategy and budget and put it away – it must be 
visible and something that you initially cannot 
avoid until it becomes part of your routine.

· Use free and reputable tools such as www.
moneysmart.gov.au/managing-your-money/
budgeting to help get you started. This will at 
least give you an idea of your present position. 
It is important that you be honest and accurate 
when doing this evaluation. From here, you are 
quickly going to be able to see how all the money 
is spent – you might be surprised! I recommend 

that if you have actionable creditors that need 
to be immediately dealt with (see point below), 
that you also consider and commit to making 
decisions to reduce (sometimes immediately) 
unnecessary expenditure until you get back 
into a position where you are regularly saving 
a portion of your income (whether that be 
weekly/fortnightly/monthly). Do you really need 
the Netflix subscription, unlimited data plans, 
can you limit how many coffees you buy each 
day, can you take your snacks/lunch to work, 
do you need the new motor vehicle on finance 
or can you do with a cheaper alternative and 
what about private school fees? These are 
hard decisions, but at the end of the day we 
need to “cut our cloth according to what we 
can afford”.

TIPS when struggling with your debts:

1. Avoid doing nothing: the longer you leave it, 
the harder it becomes. Take action as difficult as 
this may be. I have seen first-hand the paralysis 
that sometimes overcomes individuals when 
the financial crisis starts managing them. The 
unopened emails/mail containing overdue 
notices, demands, statements of claim, etc 

Are You Struggling To Pay 
Your Debts? Don’t Take The 
Easy Way Out?

Bruce Gleeson, FCA, FCPA, RITF  
Principal, Jones Partners Insolvency & 
Business Recovery

Recently I wrote about personal insolvency statistics revealing an increase of 5.6% between 30 
June 2017 to 30 June 2018 and that the increase should not be easily dismissed given the present 
and emerging landscape when considering a lack of real wage growth, increasing living costs and 
increasing mortgage costs. This article will discuss what you should do if you can’t pay your debts.
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Notwithstanding that some of the headline 
economic statistics for Australia remain solid, 
i.e. modest levels of GDP and low levels of 
unemployment, there is no doubt that many 
individuals and families are now starting to 
feel the on-going impacts of:

1. An inability to secure all the work that they 
would like to have. In other words, when we 
understand how the unemployment statistics 
are calculated, it certainly seems to be the 
case that while many people are able to get 
part-time work, they either are unable to get 
enough hours or a full-time role. In simple 
terms, many individuals want more hours, but 
cannot get them.

2. A lack of wage growth: There are many 
reasons for this and this article will not explore 
them, but there has been no decent effort by 
any Federal Government to look at improving 
productivity levels since the 1980’s.

3. Increasing living costs: Energy and petrol 
costs, private health insurance and general 
living costs are all taking more disposable 
income in recent years against a backdrop of 
points 1 and 2 above.

4. Interest/Mortgage Rates: Whilst still at 
record lows in Australia, but seemingly taking 
a bigger share of disposable income courtesy 
of the broader property market increases, 
particularly in the east coast states over the 
past five (5) years. One can only wonder what 
the true fallout will be as the interest rate cycle 
turns (note: the banks will continue to move 
outside of the RBA given how they are funded 
– the pace is likely to pick up in 2019.)

Notably, in a recent survey undertaken by 
ME Bank on Household Financial Comfort, 
the Report found that a quarter (25%) of 
Australian households reported that they had 
less that $1,000 saved in the bank. And nearly 

45% of households were in mortgage stress, 
being defined as spending more than 30% of 
their income on their mortgage.

This Report by ME I believe shows that 
individuals and families are using more of 
their savings and available income on living 
expenses.

Where does all of this lead to?

A reminder of a few pertinent statistics are 
relevant.

1. Generally, the proportional breakdown of 
personal insolvency statistics between males 
(57%) and females (43%) remains relatively 
stable.

2. The most common age bracket for those 
entering some form of personal insolvency 
is 35-49 years of age. This age bracket 
represents 40% of all bankruptcies.

3. Of the bankruptcies that occur in Australia 
annually, approximately 80% are non-
business related. Of the 80% of bankruptcies:

  a) 35% relate to excessive use of credit;
  b) 31% relate to unemployment / loss of  
  income; 
  c) 20% relate to relationship breakdown or  
  ill health.

My view is that many individuals and families 
are at a tipping point where changes such 
as job loss or fewer hours, even modest 
increases in interest rates, or a macro 
economic shock will hurt a lot of households. 
In addition, with the strong gains in the 
residential property market behind us and 
with tighter lending conditions, households 
no longer have the easy luxury of refinancing 
and extending facilities to help ease the cost 
of living burden.

It is when considering the above points that 
I believe there will be an increasing reliance 
on credit to fund living expenses and over the 
next few years I expect that to play through 
in the form of increasing levels of personal 
insolvency i.e. bankruptcies. One key thing to 
watch I believe is the level of new car sales is 
an interesting barometer to follow regarding 
broader consumer confidence. 

But the message is threefold:

• Whilst many may have benefited from 
the recent economic conditions, there 
are others that have not;

• With living costs showing no sign of 
getting easier, reliance on credit is likely 
to reign as other opportunities via which 
living expenses were funded no longer 
readily exist; and 

• Individuals and families as much as 
possible need to cut their cloth according 
to their budget - i.e. think about how 
much Netflix, Foxtel and other apparent 
necessities cost each month!! 

Jones Partners offers an initial free 
consultation for individuals in financial 
difficulty so that they can be assured they are 
receiving the right advice about the options 
available to them.

Jones Partners Insolvency & 
Business Recovery
p |  02 9894 9966
e |  bgleeson@jonespartners.net.au
b |  www.brucegleeson.com.au
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Personal Insolvencies 
on the Rise. Is the Squeeze 
Starting to Take Effect?

Bruce Gleeson, FCA, FCPA, RITF  
Principal, Jones Partners Insolvency & 
Business Recovery

Personal insolvency statistics recently released revealed that there was a 5.6% increase in personal 
insolvency levels between the period 30 June 2017 to 30 June 2018.  Whilst this increase may be 
swatted away as nothing to worry about by some, to me it is indicative of a general change and a 
signal of potentially challenging times ahead for many individuals and/or families.
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In a bankruptcy matter that I am presently 
administering, an issue arose where the 
Bankrupt was claiming that his father was an 
unsecured creditor of the Bankrupt Estate 
for about $50,000. Whilst on the face of it, 
that sounds straight forward, it was then 
complicated by the following facts:

1. The Bankrupt was declared bankrupt by 
an Order made in the Federal Circuit Court of 
Australia. His main liabilities related to unpaid 
credit cards and tax debts.

2. The Bankrupt was a director of a number 
of companies. These companies experienced 
financial difficulties and were placed into 
Liquidation. 

3. The Bankrupt had not listed his father as a 
creditor in the Statement of Affairs (“SOA”) when 
submitted to me. The SOA is a document that 
a bankrupt is required to complete and details 
amongst other information, the bankrupt’s 
assets and liabilities. Whilst this was not fatal, it 
was an important factor in considering whether 
the Bankrupt actually believed the monies 
provided were a gift as opposed to a loan. 

4. The father passed away shortly after the 
bankruptcy commenced and the Bankrupt’s 
mother had pre-deceased his father.

5. The Bankrupt was one of three siblings 
named in the Will of the father as a beneficiary. 
The main assets of the Deceased Estate of 
the father were a residential property worth 
about $650,000 and monies in a bank account 
totalling about $20,000. Consequently, 
the assets of the Deceased Estate totalled 
$670,000 of which the Bankrupt Estate’s 
share was one-third or approximately about 
$223,000. The Bankrupt was initially the 
Executor of the Deceased Estate, however 

due to the bankruptcy he renounced his role 
as Executor and his two remaining siblings 
assumed the executorial role in a joint and 
several capacity.

6. Such purported loan had not been disclosed 
in the application for Probate.

7. The Bankrupt Estate’s share in the Deceased 
Estate arose by virtue of Section 116(1)(a) of the 
Bankruptcy Act, 1966  (“the Act”) which says, 
“all property that belonged to, or was vested 
in, a bankrupt at the commencement of the 
bankruptcy, or has been acquired or is acquired 
by him or her, or has devolved or devolves on 
him or her, after the commencement of the 
bankruptcy and before his or her discharge". 
As the father passed away after the 
commencement of bankruptcy and before the 
Bankrupt’s discharge it therefore becomes an 
asset of the bankruptcy.

8. During the course of the assets of the 
Deceased Estate being realised, the Executors 
also asserted that the Deceased Estate 
was owed an amount of $50,000 from the 
Bankrupt. The Executors were also seeking to 
offset the amount asserted to be owed from 
any distribution to the Bankrupt Estate under 
Section 86 of the Act.

9. In terms of dealing with the above, we 
sought to determine:

a. Why the Bankrupt did not disclose the 
amount asserted to be owed in his SOA? He 
said that he didn’t expect his father to pass 
away this early and that he wanted to “keep 
it quiet” or just between the two of them 
and further that he still intended to pay his 
father back after discharge from bankruptcy 
anyway.

b. Why the amount indicated to be owing 
wasn’t disclosed in the application for 
Probate. We were informed that the Bankrupt 
had not told his brothers about the amount 
owed.

c. As the father was deceased we were not 
able to corroborate any of the Bankrupt’s 
version of events.

d. Of relevance was that further investigation 
showed that the Bankrupt has been involved 
in a company that had been placed into 
external administration shortly after the 
monies were provided. Consequently, a 
concern we had was whether the monies 
were provided to the company or the 
Bankrupt directly. This is important because 
if the monies had been provided to the 
company, then the Deceased Estate needed 
to look to the external administrators of the 
company for any redress.

Loans versus Gifts - 
Bankruptcy and Death
Why Should a Loan be Documented?

Bruce Gleeson, FCA, FCPA, RITF  
Principal, Jones Partners Insolvency & 
Business Recovery

During the twenty-five (25) years experience and counting that I have had in administering bankruptcy 
matters, the issues in identifying whether monies provided to a bankrupt by a family member or friend 
are a loan or a gift will largely be determined by the facts and importantly documentation at hand 
(collectively called the evidence). Much like watching a CSI program, the Bankruptcy Trustee will be 
guided in making their decision with reference to the evidence.

e. No bank records were able to be produced 
by the Executors to show that the monies 
were in fact paid directly to the Bankrupt. 
Equally, the Bankrupt was not able to 
produce documentation confirming that 
the monies had been received into his bank 
account. Even if however, such bank records 
could have been provided, it still would not 
have been definitive as to whether the monies 
provided were a loan as opposed to a gift. 

On this score, the Bankrupt confirmed that 
there was never any formalisation by way of 
a letter or agreement that the monies were to 
be treated as a loan. 

f. The above evidence led us to reject 
the claim of the Deceased Estate in the 
bankruptcy and therefore it will not receive 
any dividend distribution. So, it isn’t an ideal 
outcome for the family.

Some readers may think that the ability of 
a bankrupt estate to have an interest in a 
deceased estate to be unfair. Whilst this is 
understandable, the Act under Section 116 
does provide for it as at the commencement 
of the bankruptcy and at any time before 
the bankrupt is discharged from bankruptcy 
(which is typically three (3) years from the 
time their SOA is filed). It should be noted that 
the reduction in the period of bankruptcy is 
presently before the Senate whereby it is quite 
likely to be reduced from 3 to 1 year (refer to my 
previous articles).

The lack of documentation is critical if there is to 
be a strong argument in support of the fact that 
the monies provided were a loan as opposed 
to a gift. Whilst this may sound obvious, it is 
about ensuring that expectations are clear and 
that there is an education process in advance 
of such need. It doesn’t only absolutely clarify 
the lender’s position in a bankruptcy scenario, 
but also contemplates the case of relationship 
breakdowns of family members – if it can’t 
reasonably be concluded that it is a loan, then 
it will be considered as part of the couple’s 
assets and assessed accordingly for settlement 
purposes. So, a loan document is vital as is 
evidence that the monies have actually been 
advanced and received. As to the precise form 
such document should take, there are varied 
opinions, however, it should at a minimum set 
out the total monies advanced, term of the loan 
(i.e. interest rate and period) and repayment 
terms / schedule. 

As we appear to be entering a period where 
there may be increasing calls on parents for 
funding (think pre-payment of school fees and 
is it a loan or some part of a future inheritance), 
we need to be prepared to properly discuss 
it and document it. In certain situations, the 
lenders may need to check with their financial 
advisor about any other potential impacts. 

I have seen circumstances where parents 
have agreed to provide a limited guarantee 
secured against their home for borrowings of 
their son/daughter for use in their business. 

In these circumstances, not only is there 
no documentation about the loan/security 
position, but just as importantly the parents 
have absolutely no idea about the financial 
position of their son/daughter/the business. 
What happens if the business is already in a 
precarious financial position when the monies 
are advanced? Whilst some may conclude it 
will go to them eventually anyway, given the 
reasons mentioned above and with people 
living longer it is equally important for us 
to not leave parents potentially stranded in 
circumstances that could otherwise be avoided 
entirely or certainly significantly mitigated.

Whilst the main part of this article has discussed 
the perils of loans and gifts in the context of 
a bankruptcy, it is worthy of a much broader 
discussion as noted and when the subject 
comes up next within families we should not 
shy away from having a sensible discussion 
about it and how it all gets documented. 
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In a bankruptcy matter that I am presently 
administering, an issue arose where the 
Bankrupt was claiming that his father was an 
unsecured creditor of the Bankrupt Estate 
for about $50,000. Whilst on the face of it, 
that sounds straight forward, it was then 
complicated by the following facts:

1. The Bankrupt was declared bankrupt by 
an Order made in the Federal Circuit Court of 
Australia. His main liabilities related to unpaid 
credit cards and tax debts.

2. The Bankrupt was a director of a number 
of companies. These companies experienced 
financial difficulties and were placed into 
Liquidation. 

3. The Bankrupt had not listed his father as a 
creditor in the Statement of Affairs (“SOA”) when 
submitted to me. The SOA is a document that 
a bankrupt is required to complete and details 
amongst other information, the bankrupt’s 
assets and liabilities. Whilst this was not fatal, it 
was an important factor in considering whether 
the Bankrupt actually believed the monies 
provided were a gift as opposed to a loan. 

4. The father passed away shortly after the 
bankruptcy commenced and the Bankrupt’s 
mother had pre-deceased his father.

5. The Bankrupt was one of three siblings 
named in the Will of the father as a beneficiary. 
The main assets of the Deceased Estate of 
the father were a residential property worth 
about $650,000 and monies in a bank account 
totalling about $20,000. Consequently, 
the assets of the Deceased Estate totalled 
$670,000 of which the Bankrupt Estate’s 
share was one-third or approximately about 
$223,000. The Bankrupt was initially the 
Executor of the Deceased Estate, however 

due to the bankruptcy he renounced his role 
as Executor and his two remaining siblings 
assumed the executorial role in a joint and 
several capacity.

6. Such purported loan had not been disclosed 
in the application for Probate.

7. The Bankrupt Estate’s share in the Deceased 
Estate arose by virtue of Section 116(1)(a) of the 
Bankruptcy Act, 1966  (“the Act”) which says, 
“all property that belonged to, or was vested 
in, a bankrupt at the commencement of the 
bankruptcy, or has been acquired or is acquired 
by him or her, or has devolved or devolves on 
him or her, after the commencement of the 
bankruptcy and before his or her discharge". 
As the father passed away after the 
commencement of bankruptcy and before the 
Bankrupt’s discharge it therefore becomes an 
asset of the bankruptcy.

8. During the course of the assets of the 
Deceased Estate being realised, the Executors 
also asserted that the Deceased Estate 
was owed an amount of $50,000 from the 
Bankrupt. The Executors were also seeking to 
offset the amount asserted to be owed from 
any distribution to the Bankrupt Estate under 
Section 86 of the Act.

9. In terms of dealing with the above, we 
sought to determine:

a. Why the Bankrupt did not disclose the 
amount asserted to be owed in his SOA? He 
said that he didn’t expect his father to pass 
away this early and that he wanted to “keep 
it quiet” or just between the two of them 
and further that he still intended to pay his 
father back after discharge from bankruptcy 
anyway.

b. Why the amount indicated to be owing 
wasn’t disclosed in the application for 
Probate. We were informed that the Bankrupt 
had not told his brothers about the amount 
owed.

c. As the father was deceased we were not 
able to corroborate any of the Bankrupt’s 
version of events.

d. Of relevance was that further investigation 
showed that the Bankrupt has been involved 
in a company that had been placed into 
external administration shortly after the 
monies were provided. Consequently, a 
concern we had was whether the monies 
were provided to the company or the 
Bankrupt directly. This is important because 
if the monies had been provided to the 
company, then the Deceased Estate needed 
to look to the external administrators of the 
company for any redress.

Loans versus Gifts - 
Bankruptcy and Death
Why Should a Loan be Documented?

Bruce Gleeson, FCA, FCPA, RITF  
Principal, Jones Partners Insolvency & 
Business Recovery

During the twenty-five (25) years experience and counting that I have had in administering bankruptcy 
matters, the issues in identifying whether monies provided to a bankrupt by a family member or friend 
are a loan or a gift will largely be determined by the facts and importantly documentation at hand 
(collectively called the evidence). Much like watching a CSI program, the Bankruptcy Trustee will be 
guided in making their decision with reference to the evidence.

e. No bank records were able to be produced 
by the Executors to show that the monies 
were in fact paid directly to the Bankrupt. 
Equally, the Bankrupt was not able to 
produce documentation confirming that 
the monies had been received into his bank 
account. Even if however, such bank records 
could have been provided, it still would not 
have been definitive as to whether the monies 
provided were a loan as opposed to a gift. 

On this score, the Bankrupt confirmed that 
there was never any formalisation by way of 
a letter or agreement that the monies were to 
be treated as a loan. 

f. The above evidence led us to reject 
the claim of the Deceased Estate in the 
bankruptcy and therefore it will not receive 
any dividend distribution. So, it isn’t an ideal 
outcome for the family.

Some readers may think that the ability of 
a bankrupt estate to have an interest in a 
deceased estate to be unfair. Whilst this is 
understandable, the Act under Section 116 
does provide for it as at the commencement 
of the bankruptcy and at any time before 
the bankrupt is discharged from bankruptcy 
(which is typically three (3) years from the 
time their SOA is filed). It should be noted that 
the reduction in the period of bankruptcy is 
presently before the Senate whereby it is quite 
likely to be reduced from 3 to 1 year (refer to my 
previous articles).

The lack of documentation is critical if there is to 
be a strong argument in support of the fact that 
the monies provided were a loan as opposed 
to a gift. Whilst this may sound obvious, it is 
about ensuring that expectations are clear and 
that there is an education process in advance 
of such need. It doesn’t only absolutely clarify 
the lender’s position in a bankruptcy scenario, 
but also contemplates the case of relationship 
breakdowns of family members – if it can’t 
reasonably be concluded that it is a loan, then 
it will be considered as part of the couple’s 
assets and assessed accordingly for settlement 
purposes. So, a loan document is vital as is 
evidence that the monies have actually been 
advanced and received. As to the precise form 
such document should take, there are varied 
opinions, however, it should at a minimum set 
out the total monies advanced, term of the loan 
(i.e. interest rate and period) and repayment 
terms / schedule. 

As we appear to be entering a period where 
there may be increasing calls on parents for 
funding (think pre-payment of school fees and 
is it a loan or some part of a future inheritance), 
we need to be prepared to properly discuss 
it and document it. In certain situations, the 
lenders may need to check with their financial 
advisor about any other potential impacts. 

I have seen circumstances where parents 
have agreed to provide a limited guarantee 
secured against their home for borrowings of 
their son/daughter for use in their business. 

In these circumstances, not only is there 
no documentation about the loan/security 
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Simply put a franchise is an agreement in 
which a “brand” owner, the Franchisor, allows 
a Franchisee to trade under that brand and 
typically allows or requires the Franchisee to 
use the Franchisor’s business and marketing 
systems. With around 1,100 franchise formats 
and 79,000 business franchise formats, 
employment of about 460,000 individuals 
and annual sales of $144 billion, clearly there 
is lots at stake for both the Franchisors and 
Franchisees. (1)

The franchise model for many is seen as an 
opportunity to go into business for the first 
time with the support of an infrastructure 
around them. Franchisees have access to 
use the franchise’s established systems, 
marketing and reputation. However, there are 
some limitations to this type of business model 
for the unaware first time Franchisee. While 
there is major financial investment from both 
sides, the Franchisee’s contribution is often 
disproportionate. 

There is no doubt that within franchising there 
is an imbalance of power between Franchisors 
and Franchisees. Part of this stems from 
the Franchisor being better resourced (both 
financially and also having a much deeper 
understanding of the particular business 
system) as compared to the Franchisee. This is 
particularly the case for first time Franchisees. 
From the Franchisor’s perspective they want 
to protect and grow their investment in the 
franchise. So typically, it is viewed that they 
have the upper hand in negotiations. However, 
from the Franchisee’s perspective outside 
of the family home, it is quite often the next 
largest investment that they are likely to make. 
So, from their perspective there is a lot on 
the line. Indeed, many first time Franchisees 

have refinanced the family home, sold other 
hard assets / real estate or used a significant 
termination payment coming out of a long term 
employed role. 

Quite often when a Franchisee has got some 
initial advice from me about their options when 
they are experiencing financial distress, one 
of the things that is invariably ever present is 
the complete emotional and financial duress 
they are under. Typically, they tend to be first 
time Franchisees and have invested quite often 
based on representations of the Franchisor or 
brokers. It is not uncommon for them to have 
paid between $300,000 to $500,000 (and 
sometimes more) to invest in the particular 
franchise. The initial payment by the Franchisee 
quite frequently is used for the initial store set 
up and other costs. But does such a significant 
payment guarantee success or mean that they 
will get their money back. No it doesn’t, and 
it never will. Whilst some Franchisees may 
see a return on their investment, many don’t 
– particularly in retail food and discretionary 
spending franchises. 

The emotional and financial exhaustion quite 
often comes at a time where they simply don’t 
know what to do, who to turn to and they have 
little in the way of financial resources left even 
if they wanted to challenge the Franchisor 
regarding its conduct. And herein lies a 
significant issue. Where there is a disclosure 
document that warns the potential Franchisee 
of the potential risks, I firmly believe that it 
should carry a warning to say that there is a 
risk that the potential Franchisee may lose all 
of their investment. This is my first observation. 
For example, think about the current Red Lea 
Chickens external administration which has 
resulted in the Franchisor ceasing to trade 
and therefore the losses suffered by those 
Franchisees. Or it may be that a shopping 
centre that they are operating within is 
undergoing major renovations and as a result 
pedestrian flow is materially impacted which 
has caused a direct impact on sustainability 
of the Franchisee. Sure, there may be 
adjustments, but frequently these come too 
little, too late.

Franchising – David 
versus Goliath! Can The 
System Ever Be Perfect?

Bruce Gleeson, FCA, FCPA, RITF  
Principal, Jones Partners Insolvency & 
Business Recovery

Despite reviews of the Franchising Code in 2007, 2010 and 2013, recent Franchisee disquiet regarding 
high profile retail franchises and indeed Franchisor failure (i.e. Red Lea Chickens) have many parties 
asking whether or not there should be further amendments to the Code and other legislation. This 
article will make three (3) observations regarding possible changes. Indeed in late March 2018 the 
Federal Government has announced another enquirer whereby the Committee appointed is due to 
report back to Government in September 2018.

My second observation is where the proposed 
Franchisee has effectively made the decision 
to invest is based on the financial information 
given to them by the Franchisor. Such reliance 
is important particularly where it is a new / 
greenfield site. Should a percentage (%), for 
example 50% of the annual franchise fee 
be held as a retention in a trust account for 
12 months such that if the franchise at such 
location does not achieve the projected results, 
then such fees are refunded to the Franchisee. 
Whilst such a suggestion may incur the 
wrath of Franchisors, in new stores or other 
situations where the Franchisee is making 
such a significant investment decision, they are 
entitled to place great reliance on the financial 
information provided by the Franchisor. Such 
suggestion is not an easy out for the Franchisee 
either – some safeguards would need to 
be considered so that it wasn’t all up to the 
Franchisor in Year 1 – but in my experience the 
significant majority of Franchisees give it their 
all particularly in the first year because they 
want to see it work. 

The third and final observation is that ASIC 
should redefine the industry categories to 
give proper effect to measuring Franchisor 
and Franchisee failure when companies are 
externally administered. This presently does 
not happen but should. It is critical to capture 

this type of statistical information so that it 
can help us adequately monitor such a huge 
level of business activity. In addition, it may 
also provide the industry with clarity as to 
whether the reasons for Franchisee failures are 
attributable to Franchisor disputes and whether 
legislative reform is required / greater powers 
are provided to the Franchisee to correct the 
‘imbalance’ between the parties. 

One final point is that with the   
increasing prevalence of litigation 
funding and class actions, I think  
there is going to be a preparedness where 
the balance of the Franchisor/Franchisee 
relationship gets way out of kilter that such 
funders are more than happy to have a look at 
what redress there may be – particularly for the 
more significant franchise systems.

In summary, it is doubtful that the franchising 
system can ever be perfect. But it can be 
improved and further modifications are required 
in my view. There is a lot riding on it for various 
parties, the Franchisor, Franchisee, Landlords, 
Employees and Customers. One thing I have 
noticed more of recently in major shopping 
centres is what appears to be an increasing 
number of unbranded coffee shops. Does this 
of itself suggest that the high level of rent and 
franchise fees can’t be sustained given the 

price point for a cup of coffee, particularly when 
the operator can source supplies cheaper than 
it may have to pay the Franchisor? Do we as 
consumers care whether we go to a branded 
versus non-branded coffee shop – as long 
as the coffee is good? I think there are some 
changes underway and with consumers having 
evolving shopping experience expectations it 
will be interesting to see how this plays out. 

(1) https://www.franchise.org.au 
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BTW: let’s remember that in the Australian 
jurisdiction the word “insolvency” is used with 
reference to corporates, as opposed to in other 
jurisdictions, such as the United States where 
the word “bankruptcy” is used.

What are the National Statistics Telling Us? 

Financial Year
Total Number of  

Insolvency 
Administrations

2007 - 08 7,909

2008 - 09 10,005

2009 - 10 9,281

2010- 11 9,829

2011 - 12 10,757

2012 - 13 10,746

2013 - 14 9,822

2014 - 15 9,177

2015 - 16 9,848

2016 - 17  8,031     i18% 

on previous year

2017 - 18 * 7,800

2018 - 19 * 8,000

* my forecast

Based on the above, it is evident that corporate 
insolvencies did spike post the Global Financial 
Crisis (GFC) in 2007. However, since a high 
point (10,757) in the 2011-12 year, corporate 
insolvencies have dropped to 8,031 in the 
2016-17 year, a reduction of approximately 
25%. What has driven this reduction? Some 
possible explanations are:

1. Increased volumes of construction and 
infrastructure works in the Eastern States 
of Australia, particularly NSW and Victoria. 
Empirically we know that the construction 
and infrastructure sectors are significant 
contributors to corporate insolvency levels. 
However, with the record number of cranes in 
the skies of NSW and Victoria and no shortage 
of truck movements on the roads, insolvency 
work from these sectors has been lower than is 
usually the case.

2. Accessibility to/the cost of funding – although 
recently the banks/financiers have started to 
reign in funding (i.e reduction in interest only 
loans) and scrutinise LVR’s more closely, etc, 
the cash rate continues to be at an all-time 
record low, 1.5%! When was the last time you 
remember it was equal to the United States 
Cash Rate? As such with rates at record lows, 
corporates are better placed than at other 
times to fund debt obligations.

3. Strong property price movements – SMEs in 
particular have benefited from this momentum. 
SME business owners that have a property 
investment(s) [including the family home] are 
wealthier and have had more scope to deal with 
any short term financial needs, as opposed to 
scenarios where property prices are depressed 
and/or interest rates are higher.

4. Australia’s economy has continued to grow 
albeit at a slow rate. In particular, we have had 
26 years of continuous economic growth which 
has seen us navigate through the Asia Financial 
Crisis (1997), the Dotcom Crash (2000) and the 
GFC (2007).

What about NSW Corporate Insolvency 
Statistics?

Looking within NSW, a comparison of the five 
months July to November for 2016 and 2017 
reveals:

In broad terms, NSW still accounts for 
approximately 33% of all corporate insolvencies 
in Australia.

What about 2017–18 and beyond?

The following graph shows the percentage of 
companies entering some form of insolvency 
administration relative to new company 
registrations.

Corporate Insolvency 
Statistics – Does Danger Lie 
Beneath?

BUSINESS ADVICE
Bruce Gleeson, FCA, FCPA, RITF  
Principal, Jones Partners Insolvency & 
Business Recovery

As we get stuck into 2018, a review of the corporate insolvency statistics for 2017 provides some useful 
insights about the trends in Australian corporate insolvency levels. I have also made some forecasts 
about how I think 2018 and beyond will play out. Whilst forecasts are simply that, I have taken both a 
pragmatic and conservative perspective in reaching such conclusions.

July - November
Total Number of  

Insolvency 
Administrations

2016 3,612

2017 3,362   i7%

 on previous year

July - November
Total Number of  

Insolvency 
Administrations

2016 1,170

2017 1,143   i2%

 on previous year

Source: ASIC

Relevantly around 2011–12 the number of new 
company registrations has steadily increased 
to date whereas the number of companies 
entering into some form of insolvency 
administration has decreased, particularly in 
2014 onwards. As a result, the ratio is trending 
below the 4% marker. The ratio was last at this 
mark around the GFC. Interesting isn’t it!

I believe given the current economic and 
trading conditions in Australia (absent of 
major economic events/geopolitical events) 
that corporate insolvency levels are likely to 

decline in 2017–18 and steadily lift in 2018–19. 
However, this does not mean corporates, in 
particular SMEs can sit back and relax. SMEs 
must still ensure that their business strategy is 
“fit for purpose” and documented, as well as 
being regularly evaluated. SME’s also need to 
truly consider how to embrace the continuation 
of digital disruption advancement and the 
opportunities and threats this brings. 

One real sleeper that is likely to be awoken 
from its sleep this year relates to the ATO 
reporting company tax debts to credit agencies 

in certain circumstances where corporates 
have not actively engaged with the ATO 
regarding the outstanding debts. I believe 
once this occurs, that this will enliven directors 
(particularly SME’s) to more readily needing to 
deal with quite often significant tax debts in the 
business which will flow through to an increase 
in corporate insolvencies. Accordingly, one 
message for SME’s is to get your ATO house 
in order. We know that the ATO debt is often a 
significant creditor in SME corporate insolvency 
– however with proper planning, professional 
assistance and early engagement with the ATO 
there is a good chance that better outcomes 
will be achieved. 

I welcome any enquiries readers may have 
about my forecasts and / or what readers 
believe the impact of the ATO reporting to 
credit agencies may be. 
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believe the impact of the ATO reporting to 
credit agencies may be. 
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Promoting, connecting and advocating for the 
business communities of Ryde,

Macquarie Park and surrounding regions

riversidechamber.com.au

Riverside Business Chamber (formerly Ryde Business Forum and Ryde Macquarie Park Chamber 

of Commerce) is the voice of business in Sydney’s northern districts. 

As our region’s largest Chamber we can offer you more opportunities to meet with potential 

business partners, strong advocacy to all three levels of government on vital issues such as 

traffic and transport and other infrastructure, access to NSW Business Chamber products and 

services and much more. 

Our goal is to see your business grow. We know your share that goal. Join us and let’s work 

together on success. 

Ratio of EXADs to new business registrations (to August 2017): 

Thank You to our Supporters 
Platinum Member Gold Members

Preferred Suppliers Venue Partners
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On 19 October 2017 the Bankruptcy 
Amendment (Enterprise Incentives) Bill 2017 
was read for a 2nd time in the Senate. I think 
it is likely the legislation will be passed and 
receive Royal Assent by the end of 2017 
(absent of other major distractions for Federal 
Parliament!). Importantly this would likely see 
the start date to be around July 2018. Let's go 
through what this all means.

• The bankruptcy period will be reduced from  
   the present 3 years to 1 year.

• Current provisions relating to vesting of 
   assets at the date of bankruptcy will not  
   change - thereby effectively maintaining the  
   inability of an individual to continue to hold  
   certain assets post-bankruptcy that 
   presently exists.

• The bankrupt will still be assessed for any  
   potential liability for compulsory income  
   contributions for 3 years - typically 
   undertaken on an annual basis - 
   notwithstanding the reduction in the 
   bankruptcy period. The Bill will introduce  
   legislative amendments to require on-going  
   assistance and compliance by the bankrupt  
   during years 2 and 3 notwithstanding 
   that they may have been discharged.

Items 2 and 3 should provide some comfort to 
creditors to know that the Bankruptcy Trustee's 
powers to make recoveries for creditors has 
significantly not been undermined by the 
proposed Bill. That is positive. However, the 
reduction period still invokes much discussion 
about whether it is a sufficient deterrent for 
individuals that incur debt.

What will it mean for an individual considering 
bankruptcy? 

In addition to the above points, the following 

aspects represent positive changes for 
individuals that are in financial distress:

• They will only need to seek permission of  
   their Bankruptcy Trustee for 1 year instead 
   of  3 years regarding obtaining consent to 
   travel overseas.

• They will be able to re-engage in corporate   
   activity sooner, by way of directorships and  
   the like - i.e. after 1 year, should they wish to.

• They will also be able to more readily make 
   a "fresh start" because of the reduced    
   bankruptcy term. For example, the      
   accumulation of assets can occur after 1 
   year without concern that it will be viewed as   
   an asset that could otherwise be available to  
   their Bankruptcy Trustee.

• It will also enable the individual to start to  
   re-build their credit score and enable them 
   to  seek credit over the prescribed amount 
   without obligation to actively disclose 
   their  bankruptcy.

One aspect that is hoped to be achieved is 
that it will encourage more entrepreneurial 
activity. As previously highlighted, given that 
only about 25% of bankruptcies appear to be 
business related, I am not entirely sure that this 
objective will be met. However, importantly I 
do not believe that the changes will materially 
undermine the outcomes for creditors (in 
terms of recoveries), whilst at the same time 
achieving some reduction in the stigma that 
can be associated with bankruptcy and in the 
bankrupt re-establishing themselves.

Hopefully such changes will enable individuals 
facing financial difficulty to be not as easily 
swayed by seductive and slick marketing 
material (print or on-line) into other alternatives 
which actually don’t always live up to what 

was envisaged. For example, Part IX debt 
agreements which often run for 5 to 6-year 
periods do not provide the fresh start required 
by the individual.

As a Bankruptcy Trustee, I have followed this 
reform closely and would welcome any enquiry 
about it or indeed other aspects of personal 
insolvency and how those in financial crisis can 
legitimately re-take control of their affairs by 
getting proper advice. 

(1 )http://www.pc.gov.au/inquiries/completed/business/report
(2)http://www.treasury.gov.au/ConsultationsandReviews/
Consultations/2016/Improving-bankruptcy-and-insolvency-laws
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Drive Thru Bankruptcies - 
Stop Press - Urgent Update
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Bruce Gleeson, FCA, FCPA, RITF  
Principal, Jones Partners Insolvency & 
Business Recovery

In the July/August 2016 edition, I wrote about the prospect of 1-year bankruptcies being announced as 
part of the (1) Productivity Commission's Report to the Federal Government on 7 December 2015. The 
1-year proposal was announced as part of the National Science & Innovation Agenda and then subject 
of a (2) Proposal Paper in April 2016. So, what's the update?
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There is no doubt that new funding models 
such as CSF which enable new ideas to 
get off the ground and fly and contribute to 
productivity growth are a good thing. However, 
I do see the potential for misuse and some 
comparisons to Ponzi schemes come to mind. 
What is a Ponzi scheme? Wikipedia describes 
this type of scheme as one where “the operator 
generates returns for older investors through 
revenue paid by new investors, rather than 
from legitimate business activities or profit of 
financial trading”. The analogy here is that the 
concept/assumptions around the business are 
overstated and/or further capital raisings being 
based on the potential for the product/service 
being overplayed. 

Retail investors apply the same scepticism, 
fundamental analysis and industry research 
they do to a company listed on a stock 
exchange before deciding whether to invest via 
the CSF platform. 

The fact that CSF is (or will be) typically 
done online and facilitates a large number of 
individual (or retail) investors to make small 
financial contributions highlights the potential 
for mis-use. Retail investors need to absolutely 
accept that investing in start-ups or small 
businesses present high risks of financial 
loss. ASIC insolvency statistics confirm 
that the overwhelming number of corporate 
insolvencies are micro to small medium 
enterprises. As a Registered Liquidator, I see 
this frequently.

Whilst the regulatory framework in this Bill 
has been designed to balance the barriers for 
business seeking CSF with an adequate level 
of protection against risk and fraud for retail 
investors, only time will tell whether some 
CSF companies seek to take unfair advantage 
of this new form of funding. Some of the key 
requirements for those making a CSF offer are:

• The offer must be for the issues of securities  
   in the company making the offer [ie. can only  
   be an unlisted public company limited by  
   shares];

• The company making the offer must be an  
  “eligible CSF” company and its principal 
   place of business must be in Australia;

• The securities must satisfy the eligibility  
   conditions [ie. a CSF company’s substantial  
   purpose can’t be investing and it must have  
   gross assets and turnover of < $25million  
   respectively.]

• The offer must comply with the “issuer cap”.  
   [ie. CSF companies can only seek to raise  
   $5million in any 12 month period.]

• The company must not intend to use the  
   funds obtained under the offer by it or a 
   related company to invest in securities  
   or interests in other entities or managed  
   investment schemes.

Relevantly the CSF offer generally will not need 
to be as detailed as a prospectus and other 
disclosure documents.

All CSF offers will need to be made via the 
platform of a CSF intermediary and such 
intermediary will be required to hold an AFSL – 
thus there are some in-built protections to the 
retail investor, but dangers still lay in the quality 
of the offer and the individuals standing behind 
it.

The maximum cap per retail investor is $10,000 
in any 12 month period and there is a 48 hour 
cooling-off period. Retail investors should 
ensure they do their due diligence if they may 
be seeking to invest via such platforms and 
try to make an objective assessment of the 
investment risk versus return scenario. And 

importantly remember, the bigger the return, 
the bigger the risk. 

Jones Partners Insolvency & Business 
Recovery has several Registered Bankruptcy 
Trustees and we can explain the current state of 
play in this area and other aspects of personal 
insolvency so that individuals in financial 
difficulty are better informed when considering 
their options. 

Bruce Gleeson is a Registered Liquidator 
and Registered Bankruptcy Trustee with 
over 20 years experience in assisting SMEs 
and individuals in financial crisis. As an 
Insolvency Practitioner he believes it is vital 
that stakeholders (particularly directors and 
individuals) get the right advice from qualified 
professionals on the options available to them 
at the earliest possible opportunity. 

His focus is on showing directors and 
individuals that there is a light at the end of 
the tunnel. Bruce is particularly passionate to 
ensure that directors/individuals throughout 
the Greater Western Sydney area have access 
to quality advice and solutions.
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Crowd Source Funding 
for Retail Investors 
Good idea or the potential for them 
to be a Ponzi Scheme? 

BUSINESS ADVICE
Bruce Gleeson, FCA, FCPA, RITP  
Principal, Jones Partners Insolvency & 
Business Recovery

The Corporations Amendment (Crowd Source Funding) Bill 2016 is due to come into operation 
on 29 September 2017. Crowd Source Funding (“CSF”) continues to be a popular way that allows 
entrepreneurs/start-ups to raise funds from many investors. Until recently CSF in Australia has been 
aimed at “sophisticated” or “wholesale” investors. The above Bill effectively establishes a regulatory 
framework to facilitate CSF by small, unlisted public companies aimed at attracting retail investors.
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What is phoenix activity? It essentially involves 
one company taking over the business of 
another company that is liquidated where the 
controllers of both companies are the same 
people or their associates. It is important to 
profile and understand phoenix activity to really 
understand how it needs to be deterred. In 
my opinion it is the illegal or “harmful phoenix 
activity” which has the most profound impact 
on the economy. Indeed in the recent case of 
Plutus Payroll which appears to have involved 
harmful phoenix activity, it is estimated that the 
loss to Government Departments (mainly the 
ATO) could be as high as $165 million.

Harmful phoenix activity left unchecked is not 
only anti-competitive, but also undermines 
Australia’s revenue base.

What is required to deter harmful phoenix 
activity? Whilst the list below is not exhaustive, 
it seeks to cover certain keys areas:

1. There needs to be an enhanced information  
     system to detect and measure phoenix     
     activity. To this end, there needs to be an   
     overhaul of the current collection/reporting  
     system by Registered Liquidators to ASIC.  
     Better data capture will enable improved  
     statistics/measurement of the true extent 
     of the issue and also enable certain    
     idustries/individuals to be focussed on.

2. There also needs to be more effective  
     sharing of information between State and  
     Federal Regulators, as well as enhancing  
     information sharing with allies such as  
     credit reporting agencies and trade bodies.

3. Establish via ASIC a free online search  
     acility that has a register of disqualified  
     directors and associated companies.

4. Perhaps most importantly, the process to  
     incorporate a company and become a  
     director needs to be tightened.

• Presently it is easier to become a director 
   of a company than it is to open a bank   
   account. This has to change.

• Also, the registration of an Australian  
   company only requires the name, address,  
   and date of birth of each proposed officer.  
   ASIC forms do not presently require or  
   ask for prior corporate history of proposed  
   directors and no supporting evidence is  
   required about their identity.

Recent indications from Federal Government 
are that it may not be too long before a Director 
Identification Number (“DIN”) is introduced. 
This should be introduced without delay and 
require all directors to undergo a 100 point ID 
check to get a DIN. It should also be an online 
application. Whilst the DIN is not the complete 
panacea to counter “harmful phoenix activity”, 
it is a long overdue step in the right direction 
when done with points 1-3 above. 

Importantly such changes will not mean that 
directors of a company should fear seeking 
professional advice as early as possible when 
they are in financial difficulty. Rather, the above 
is really focusing on the serious financial 
impact that “harmful phoenix activity” has on 
an economy. G

(1) based on a 2012 PWC report.
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play in this area and other aspects of personal 
insolvency so that individuals in financial 
difficulty are better informed when considering 
their options. 

Bruce Gleeson is a Registered Liquidator 
and Registered Bankruptcy Trustee with 
over 20 years experience in assisting SMEs 
and individuals in financial crisis. As an 

Insolvency Practitioner he believes it is vital 
that stakeholders (particularly directors and 
individuals) get the right advice from qualified 
professionals on the options available to them 
at the earliest possible opportunity. 

His focus is on showing directors and 
individuals that there is a light at the end of 
the tunnel. Bruce is particularly passionate to 
ensure that directors/individuals throughout 
the Greater Western Sydney area have access 
to quality advice and solutions.
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Phoenix Activity – 
Exposing Fraudulent 
Directors 

BUSINESS ADVICE
Bruce Gleeson, FCA, FCPA, RITP  
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Whilst it is difficult to accurately determine the true cost of “phoenix activity” primarily due to a lack of 
relevant data, it has been estimated to cost the Australian economy in the vicinity of up to $3.2 billion 
per annum. (1)
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Ultimately it will significantly depend on the 
specific circumstances of each case and indeed 
the Trust Deed, but the Courts have for some 
time considered and will continue to exercise 
their minds about the extent to which Family 
Trusts may be impacted by the bankruptcy of a 
Director/Shareholder/Appointor or Beneficiary. 
This article examines a recent case which 
re-affirms that Family Trusts continue to be 
problematic for Bankruptcy Trustees to attack. 

The case is Fordyce v Ryan & Anor; Fordyce v 
Quinn & Anor [2016] QSC 307 and judgement 
was delivered on 20 December 2016. The key 
facts can be summarised as follows:

• The Bankrupt was the sole Director and 
Shareholder of the Corporate Trustee company 
of the Fairdinks Discretionary Trust (“FDT”) and 
also the Corporate Trustee companies of Unit 
Trusts. 

• FDT held all the units in one of the Unit Trusts 
and two-thirds of the units in the second Unit 
Trust. The major asset of both Unit Trusts was 
real estate.

• The Mortgagee of both Unit Trusts sold the 
real estate with the consequent effect that 
there were surplus funds available. The surplus 
proceeds were in excess of $200,000 in each 
Unit Trust.

• The Corporate Trustee for both Unit Trusts 
was deregistered and as such, the above 
surplus funds vested with ASIC – and ASIC 
effectively stepped into the shoes of the 
Corporate Trustee and either may have acted 
as Trustee or applied to the Court for the 
appointment of a new Trustee. 

• FDT was as the name suggests a discretionary 
trust and had two (2) classes of beneficiaries. 
The Bankrupt was in the 2nd class of 

beneficiaries – being a general beneficiary. 

• Prior to his bankruptcy, the Bankrupt 
who was controlling each of the Corporate 
Trustee companies of the Unit Trusts made 
distributions to the FDT and then in turn to 
him as a beneficiary of the Family Trust. The 
evidence for this was income tax returns of the 
various trusts.

• On 2 September 2015 the Bankrupt (Mr 
Michael Quinn) entered into bankruptcy and 
the Bankruptcy Trustee sought to recover the 
Bankrupt’s interest in the surplus assets of the 
Unit Trusts by applying to the Court to appoint 
Receivers so that the Unit Trusts could be 
wound up.

• The Bankruptcy Trustee submitted that  the 
Bankrupt controlled the FDT and relied on 
the decision of the Federal Court in ASIC v 
Carey (No 6) (2006) 153 FCR 509 (“Richstar”) 
to argue that the Bankrupt’s interest amounted 
to property that had vested under Section 58 
of the Bankruptcy Act. The Bankruptcy Trustee 
was also seeking to have Receivers appointed 
to the Unit Trusts as part of the application.

• Relevantly the Court determined that the 
FDT was purely a “discretionary trust” and 
therefore the beneficiary is not someone who 
has a property interest in the trust property. In 
doing so it stated that the “critical question is 
whether effective control of a Trustee’s power 
of selection can transform the interest of a 
beneficiary of a discretionary trust into property 
of the bankrupt”. In addition, the Court also 
commented “a trust once validly constituted 
does not change in nature because the Trustee 
and some of the beneficiaries subsequently 
choose no longer to abide by the obligations of 
the trust relationship”.

• The Court found that the Bankrupt’s right 

as one of the general beneficiaries of the FDT 
did not vest in the Bankruptcy Trustee as 
property of the Bankrupt per Section 58. The 
Court also dismissed the application insofar as 
appointment of the Receivers to the Unit Trusts 
were concerned. 

This case shows how difficult it can be for 
Bankruptcy Trustee’s to successfully attack 
Family Trusts. Whilst the outcome will invariably 
come down to the specific facts of each 
circumstance, Family Trusts at least at this point 
appear to be the kryptonite equivalent to defeat 
bankruptcy trustee claims. However, I think it 
should be expected that this area will continue 
to be pressed where it is believed there may be 
a potential recovery for creditors. G

Jones Partners Insolvency & Business 
Recovery has several Registered Bankruptcy 
Trustees and we can explain the current state of 
play in this area and other aspects of personal 
insolvency so that individuals in financial 
difficulty are better informed when considering 
their options. 
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Family Trusts have and will continue to be used into the future for a variety of purposes, in particular 
asset protection. Most Family Trusts notably have a Corporate Trustee. As a Registered Bankruptcy 
Trustee, I am quite often asked by individuals who may be a Director/Shareholder of the Corporate 
Trustee and/or a Beneficiary of the Family Trust (or discretionary trust) what happens if the individual 
goes into bankruptcy (either voluntary [themselves] or involuntarily [via the Federal Court])? 
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In December 2016, ASIC released its annual 
overview of corporate insolvencies based 
on statutory reports lodged by external 
administrators (i.e. predominantly voluntary 
administrators and liquidators) for the 2016 
financial year (see ASIC website 16-436MR).

Summarised in the table shown are some 
key trends emerging from the collation of the 
data over the 2014, 2015 and 2016 financial 
years. Of particular note, is that MSME's again 
dominate the corporate insolvency landscape.

Whilst it is acknowledged that this data may 
be somewhat subjective because it has been 
filed by the external administrator, the data has 
been collated over at least six (6) years and 
hence some of the trends are noteworthy and 
instructional for owners and advisors.

Typically in my experience as a Registered 
Liquidator, MSME's are at a higher risk of 
failure not only in the early phases, but also at 
other pivotal periods. MSME's quite often have 
a lack of key resources (particularly key people) 
and this can quite often become a major issue. 
Coupled with management not always having 
the "right attitude" the business can quickly 
be adversely impacted. Equally the opposite 
is true. It is not to say that management is not 
working hard, but it comes back to having the 
right strategy and attitude and executing on it.

MSME's just like bigger companies must 
understand their key advantages and play to 
these, as well as continually re-evaluating and 
re-adjusting their business strategy as the 
business evolves. This is critical.

A key factor coming out of the ASIC release is 
that unpaid taxes account for approximately 
65% of liabilities in the $250,000 or less 
category. This is not as surprising as some 
might think - but it does reveal a tendency for 
MSME's to use the ATO as the lowest priority 
unsecured creditor. Remember directors can 
be personally liable for PAYG and SGC debts 
of companies in certain circumstances.

Relevantly in the 2016 MYEFO the Government 
announced its intention from 1 July 2017 to 
inform credit reporting agencies about the tax 
position of businesses that have not effectively 
engaged with the ATO where the debt is more 
than $10,000 and at least 90 days overdue. 
This aim is to encourage businesses to pay tax 
debts in a more timely manner. If this intention 
becomes reality, I expect that it will cause 
MSME's difficulties if their tax affairs are not 
kept in good order.

So as we start 2017, I encourage directors and 
owners of MSME's to review their business 
strategy with the right attitude and if things are 
not heading in the right direction to seek advice 
at the earliest possible time from a qualified 
and registered professional. G

Jones Partners offers a complimentary free 
consultation if you would like to have a 
confidential discussion about your business.  
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One of my favourite Winston Churchill's quotes is so relevant to directors and owners in Micro, Small 
and Medium Enterprises ("MSME"). That is: "attitude is a little thing that makes a big difference".

Item  2014  2015  2016

No. of employees 
affected by insolvency

81% of reports 
recorded with less than 
20 employees

79% of  reports 
recorded with less than 
20 employees

79% of reports 
recorded with less than 
20 employees

Assets & liabilities 86% of failed 
companies had 
estimated assets of 
$100,000 or less

85% of failed 
companies had 
estimated assets of 
$100,000 or less.   

86% of failed 
companies had 
estimated assets of 
$100,000 or less.

46% of failed 
companies had 
estimated liabilities of 
$250,000 or less

41% of failed 
companies had 
estimated liabilities of 
$250,000 or less

43% of failed 
companies had 
estimated liabilities of 
$250,000 or less

Top 3 causes of failure Inadequate cash flow - 
43% of reports

Inadequate cash flow - 
44% of reports

Inadequate cash flow - 
46% of reports

Poor strategic 
management - 46%  

Poor strategic 
management - 42%  

Poor strategic 
management - 37%

Trading losses - 33%      Trading losses – 34% Poor financial records 
34% of reports            
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Such seduction is akin to bait advertising that 
occurs both online and in other forms of media. 
It promotes a sense that everything will be 
sorted out and that the consequences will be 
very little. By advertising this way, it is effectively 
taking advantage of an emotionally vulnerable 
family company director or individual when 
what they really need is proper professional 
guidance.

Recently ASIC has commenced writing to 
directors of companies that are subject to a 
Winding Up Application to provide facts about 
untrustworthy advisors. Such communication 
is also a broader attempt by ASIC to curb 
phoenix activity which unchecked becomes 
a very real form of anti-competitive behaviour 
acting against those businesses that are 
genuinely trying to do the right thing.

What are some of the key signs of untrustworthy 
advisors? These were outlined in ASIC’s recent 
communication with certain directors and 
include:

1. These advisors may contact you “out of the  
    blue” and make promises that can result in  
    bad advice.

2. These advisors may suggest you transfer  
    assets owned by your company into  
    another company without paying for them.

3. These advisors may be reluctant to provide  
    their advice in writing.

4. These advisors may tell you to destroy 
    books and records or withhold or delay  
    providing them to the company’s liquidator, 
    if appointed.

Family company directors who believe their 
companies may be in financial distress 
(including having received a Winding Up 

Application) should contact sooner rather 
than later, a Registered Liquidator and resist 
the temptation to take “cold calls” from self-
proclaimed specialists whose experience 
is often limited to being a former director 
of a company that went into some form of 
insolvency administration or a former bankrupt. 
In this regard, ASIC is currently looking at 
making it easier via their website for directors 
to find or locate a Registered Liquidator in their 
local area so they can get competent advice. 

Directors ought to be aware that ASIC and 
the ATO have recently conducted raids 
across the country in a bid to crack down on 
“pre-insolvency firms” who have allegedly 
encouraged phoenix activities, tax avoidance 
and GST evasion. Typically I see these 
untrustworthy advisors surface when the ATO 
or other statutory bodies seek to commence 
a Winding Up Application against a company 
to recover monies owed. Upon receipt of 
the Winding Up Application, directors of 
the company are “cold called” by these 
untrustworthy advisors and promised an 
immediate solution to their problems by having 
the company placed in voluntary liquidation 
prior to the Winding Up Application being 
heard in court.

In my experience, the vast majority of family 
company directors endeavour to do the right 
thing, however, they are vulnerable to being 
misguided by untrustworthy advisors who 
generally receive a considerable fee for what 
ultimately may be considered as poor advice. 
I expect that ASIC and the ATO will continue to 
focus on this area. As a Registered Liquidator 
with over 20 years experience, I am familiar 
with the sensitive and pragmatic manner in 
which financial difficulty needs to be discussed 
and options explored with directors and 
shareholders.

My message to family company directors and 
individuals who find themselves in this position 
is to not be tempted by these untrustworthy 
advisors, but rather review reputable sites 
like www.asic.gov.au and make sure they 
are speaking to a professional that holds 
the appropriate registrations as opposed to 
someone that just wants a “sale”. Importantly 
creditors are able to change a liquidator 
introduced via a pre-insolvency firm (as well as 
more generally). Thus some transactions that 
are said to be trouble-free are likely to in fact be 
the subject of a revearsal if they are not dealt 
with properly. G

Jones Partners offers an initial free consultation 
for family company directors and individuals in 
financial difficulty so that they can be assured 
they are receiving the right advice about the 
options available to them.  
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As both a Registered Liquidator and Registered Bankruptcy Trustee, I quite often hear about the plight 
of a family company director or individual who is in financial difficulty being seduced by unlicensed or 
unregistered supposed professionals (also referred to as pre-insolvency firms) about how best to deal 
with their difficult financial position, yet only to end in a worse position both financially and emotionally 
after taking such advice. 

jonespartners.bizinet.com.au 
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Whilst it is not an unreasonable question to be 
posed, it is one that I find typically carries with 
it a lot of mis-information around the supposed 
benefits. Indeed, the 80’s movie (if you’re that 
old!!) called “Trading Places” springs to mind 
when I hear this talking point. 

The reasons for the current director seeking 
such change in my experience are generally 
centred on the following concerns:
1. It will make it less difficult for them to get  
    finance in the future;
2. They won’t be personally liable for ATO  
    debts such as PAYG [Pay-As-You-Go] and 
    SGC [Superannuation Guarantee Charge];
3. They won’t be personally liable for insolvent   
    trading; and
4. The placement of the company into  
    liquidation won’t count as a “strike” against  
    them for the purposes of a Section 206F  
    director banning order.

If only it was that easy! The balance of this 
article will debunk all of the above commonly 
held views. Also relevant is that some directors 
believe that by backdating the effective date of 
the replacement that this will further enhance 
their position. Regrettably this also very rarely 
is the case. So let’s get into some debunking.

1. It will it make obtaining finance less 
difficult for me in the future
The bottom line is that most finance applications 
have declarations/acknowledgement along the 
lines of “have you or the other co applicant, 
ever been a shareholder or an officer of any 
company of which a manager, receiver, and/or 
liquidator has been appointed”.
  
We can see that there is no timeframe around 
the above question and thus even if they 
had resigned as a director shortly before 
the company was placed into liquidation 
(for example) the individual would still have 

to answer Yes. I note many credit providers 
conduct a variety of checks and a simple ASIC 
director name search will show such details. 
So in this sense there appears little utility in 
considering such a change, particularly in 
an environment where Banks and Financial 
Institutions continue to more heavily scrutinise 
applications for business and investment 
property loans.

2. I won’t be personally liable for ATO 
debts such as PAYG and SGC incurred 
by the company 
Again this is unlikely to be the case and 
depending on the specifics of the matter, it 
could result in both individuals being liable. The 
ATO’s ability to seek recovery against a director 
and his/her assets for PAYG and SGC was 
further enhanced in 2012 where now if these 
taxes remain unreported and unpaid for more 
than three (3) months after the due date, the 
director at that time and successive directors 
who have been appointed for more than thirty 
(30) days will be automatically personally liable. 
Such liability occurs under what is known as the 
“lockdown provisions”. There are other ways in 
which the ATO can also seek recovery of these 
taxes which may potentially enable them to be 
quarantined in an administration or liquidation 
scenario, however this is on the basis that 
pre-emptive action is taken by the company’s 
director/s at that time. So in short this wouldn’t 
seem to provide an overly successful outcome 
either. The area of the ATO and director penalty 
notices continues to be a complex area and 
one where specialist advice is required – don’t 
simply rely on the internet.

3. I won’t be personally liable for 
insolvent trading as a former director 
Section 588G of the Corporations Act is framed 
in terms of who the directors were at the time 
that the company incurred a debt and whether 
as a result of incurring such debt the company 

became insolvent or was already insolvent. As 
such, even if any individual has subsequently 
removed themselves as a director, if a liquidator 
forms the view that the company was insolvent 
at the time a debt was incurred during their 
tenure as a director then they are still on the 
hook. So such belief that this possible liability 
will always be avoided is also incorrect and 
misguided.

4. Director banning – Section 206F of 
the Corporations Act
This Section states: 
“ASIC may disqualify a person from managing 
corporations for up to 5 years if:
(a) Within 7 years immediately before ASIC 
gives a notice under paragraph (b)(i): 
(i) the person has been an officer of 2 or more 
corporations; and
(ii) while the person was an officer; or within 12 
months after the person ceased to be an officer 
of those corporations, each of the corporations 
was wound up and a liquidator lodged a 
report under subsection 533 (1)… about the 
corporation’s inability to pay its debts…
(b) ASIC is satisfied that the disqualification is 
justified”. 

So even under this scenario unless you had 
resigned more than twelve (12) months before 
the date of liquidation, each such instance will 
still be counted as a strike.

This area is a little more complex than what 
some individuals believe. The personal risk to 
directors can be legitimately mitigated if certain 
actions are taken at critical times. Clearly the 
sooner such action is taken, the better for all 
stakeholders involved. Directors quite naturally 
are going to be curious about what measures 
can be taken to preserve their position – but it 
is important they get access to the right advice. 
Jones Partners is here to assist in this area. G

Trading Places – Does 
It Really Work When a 
Company is Insolvent?

BUSINESS ADVICE
Bruce Gleeson, FCA, RITP 
Principal, Jones Partners Insolvency & 
Business Recovery

A talking point that I find is often raised by a director when their company is in financial difficulty and 
liquidation may be imminent is whether they should change directors. Let me be clear in explaining 
that the reason the current director is contemplating putting in their spouse or finding someone else as 
a director (both of whom may know very little about the business or importantly the financial position 
of the company) is about self preservation. 
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It has been expressed that Australia’s 
bankruptcy laws are overly punitive (when 
compared to other overseas jurisdictions) and 
that by reducing the current bankruptcy term 
from three years to one year that this will likely 
encourage greater risk taking and promote 
entrepreneurial activity. However when one 
analyses the Australian bankruptcy statistics, 
only about 25% of bankruptcies appear to 
be business related.  So on this point alone, it 
does not make a great deal of sense that by 
reducing the bankruptcy period, it is going to 
necessarily spur on entrepreneurial activity.

There is no doubt whatsoever that we need a 
bankruptcy regime that adequately protects 
and facilitates the opportunity for a recovery for 
creditors, but equally provides a mechanism 
for the individual to re-establish themselves. 
However, getting the balance right is paramount 
for all stakeholders and one wonders whether 
the proposed changes will achieve these aims. 
Additionally what is important, particularly for 
the individual is that they fully understand the 
options available to them when dealing with 
financial difficulty and they get advice from a 
suitably qualified professional. 

In my experience, when an individual makes 
the decision to enter into bankruptcy voluntarily 
(or this occurs via a Court process), I would 
suggest the real issue that is the limiting factor 
in them advancing their financial position post 
being discharged from bankruptcy is the impact 
of bankruptcy (ie the event itself) on a person’s 
credit file, not necessarily the bankruptcy time 
period.

Given the proposed change in bankruptcy 
term and before some readers choke on their 
tea or coffee, what should be noted is that the 
proposed reduction will not change the law 
regarding the current “vesting of property” 

and “income contribution regime” provisions. 
However, the later provision will become more 
problematic because whilst a bankruptcy 
trustee will still be required to assess an 
individual’s income in years two and three, 
adequately getting the discharged bankrupt 
to comply with information provisions and 
also pay contributions will be difficult unless 
the anti-avoidance provisions are sufficiently 
drafted. Let’s hope the drafting provides an 
adequate level of protection!

As mentioned, access to credit post-
bankruptcy is I believe the more constraining 
issue presently, as a record of an individual’s 
bankruptcy presently remains on a commercial 
credit record for generally five years after the 
date of bankruptcy. The proposed changes 
reduce such period to one year. I think this 
period is potentially a bit skinny, but as the 
bankruptcy will still remain on the National 
Personal Insolvency Index, I suspect providers 
of credit will modify their application searches 
and act accordingly. So let’s let see if it does 
genuinely improve access to credit!

Whilst it can be argued that in certain 
bankruptcies reducing the term to one year 
will have little or no impact on creditors, I can 
see in other more complex bankruptcies the 
bankruptcy period being extended for a range 
of reasons. So I am not sure it is necessarily 
going to have the effect that the Federal 
Government and Legislators want. I think we 
need to see what is contained in the draft 
legislation before making further assessments, 
but one thing to be wary of is that there will 
undoubtedly be some parties that seize the 
moment and heavily market the new reduced 
bankruptcy term to individuals who are already 
in an emotionally vulnerable condition and 
therefore need the right advice to make an 
informed decision. 

At Jones Partners we take the time to listen and 
fully explain the options to people in financial 
difficulty so that an informed decision can be 
made. G

(1) http://www.pc.gov.au/inquiries/completed/
business/report

(2) http://www.treasury.gov.au/
ConsultationsandReviews/Consultations/2016/
Improving-bankruptcy-and-insolvency-laws
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I hope this headline has got your interest! Yes, Drive Thru Bankruptcies or more correctly put one 
year bankruptcy terms were announced as part of the (1) Productivity Commission’s Report to the 
Federal Government on 7 December 2015 that looked at key drivers of business set-ups, transfers and 
closures. This proposal and other changes were reforms announced as part of the National Science 
and Innovation Agenda by the Prime Minister and then the subject of a (2) Proposal Paper in April 2016.

jonespartners.bizinet.com.au 
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Specifically, the Report labels firms that promise 
to help consumers (or individuals) in financial 
hardship or with listings of payment defaults 
on their credit reports as “debt management 
firms”. Typically these firms promise to help 
individuals by:

• developing and maintaining budgets;
• negotiating with creditors or debt collectors;
• advising and arranging formal debt     
   agreements under Part IV of the Bankruptcy  
   Act 1966 (known as debt agreements); and
• cleaning, fixing or repairing default listings or  
   other issues on credit reports.

Many debt management firms operate as 
“one-stop” shops offering a combination of 
many of the above services. The promise of 
these firms to individuals who are “between 
a rock and a hard place” is alluring and quite 
often leads to heightened expectations as to 
what may be achievable. There is also the risk 
of individuals that are in significant financial 
hardship and in need of specialist advice from 
a qualified professional not actually getting the 
right advice.

One could potentially say that some debt 
management firms are to individuals what pre-
insolvency advisors are to directors of family 
businesses. That being, both types of service 
providers operate in an unregulated (i.e. not 
required to be licensed) space and may also 
offer advice on asset structuring or enter 
negotiations with creditors that later turns out 
to cause more issues than they are trying to 
solve.

A key finding from the qualitative research 
undertaken by CAP was that fees and costs 
were opaque, making it difficult for consumers, 
often in significant financial hardship, to assess 
the cost of the services relative to the issue 
trying to be resolved. 

Clearly the growth in debt management firms 

is linked to both the increasing use of credit by 
individuals/households and also the ongoing 
changes to credit laws. It is difficult to see the 
use of credit card usage slowing and the way 
that Generation X & Y (and future generations) 
will utilise credit is indeed both interesting and 
scary as the risks are not properly understood.

Importantly the Report indicated that recent 
research showed that a staggering 31.8% 
of households in Australia are financially 
distressed. Yes, almost one-third and all 
during a time of a relatively benign interest rate 
environment. One wonders what will happen if 
interest rates eventually increase (Yes please 
say those self-funded retirees!). 

Leading indicators of financial distress include 
those individuals/households who:

i.  are in mortgage stress;
ii. are behind with loan payments;
iii. have been declined some form of credit; and
iv. consistently borrow again to repay an  
    existing loan.

Importantly, the Report highlights via research 
undertaken by the World Bank that there is 
growing evidence showing that financial stress 
can adversely impact an individual’s effective 
cognitive capacity. 

Relevantly the relationship between cognitive 
issues and financial stress may potentially see 
the services offered by some debt management 
firms more attractive to individuals in some 
form of financial hardship.

As a Registered Liquidator and Registered 
Bankruptcy Trustee (and therefore subject 
to Federal Regulation) I have seen first-hand 
individuals who are for example eligible for a 
“debt agreement” be given the wrong advice. 
Not only were they told a debt agreement 
was not an act of bankruptcy and that it 
would not be recorded on the National 

Personal Insolvency Index (both comments 
are incorrect) but the debt agreement was 
proposed to go for a period of 5 years. In such 
circumstance the individual would have been 
better off considering their position from many 
angles, for example by entering into voluntary 
bankruptcy. It was clear that seductive internet 
based advertising was the carrot backed up by 
the wrong advice.

The Report perhaps not so surprisingly 
highlights that internet advertising appeared to 
represent the largest source of referrals for debt 
management firms.

I believe that we are at a point where with the 
continued and increasing use of credit, coupled 
with businesses being much more savvy about 
how to use the internet to advertise that debt 
management firms need to be regulated or 
subject to some form of licensing. It will not 
cure every instance but when was the last 
time you went to the doctor to discuss an 
important issue without being sure that they 
were appropriately qualified?

As an Insolvency Practitioner it is plainly evident 
that the individual in financial difficulty is under 
enormous pressure mentally and physically. It 
is critical for them and their creditors that they 
seek out and obtain the right advice on how 
to deal with their financial position so that all 
parties can move forward. G
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To Credit Repair 
or Not? Time for 
Regulation!

BUSINESS ADVICE Bruce Gleeson, FCA – Principal, 
Jones Partners Insolvency & Business Recovery 

A Report commissioned and released by ASIC’s Consumer Advisory Panel (“CAP”) in January 2016 
titled “Paying to get out of debt or clear your record: the promise of debt management firms” makes a 
number of key findings/observations.
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True it is that SMEs may not either initially or at 
other times in their life cycle have access to the 
same level of resources (human, technological 
or financial capital) that larger businesses have, 
but those with the right attitude about:

• Correctly identifying the market they are  
   seeking to sell into and re-positioning as  
   necessary;
• Correctly resourcing (through efficient use  
   of technology) and evaluating the manner in  
   which they produce or deliver their product,  
   even if heavily reliant on personal services;
• Strong administration and and financial 
   management; and
• Conscious re-investment back into the SME,
 
will be the ones that successfully work through 
the challenges and come out the other side. 

SMEs (or small to medium enterprises) are 
vitally important to the economic health of 
Australia. What is an SME and why are they 
important?

• An SME can be generally considered to be  
   businesses that employ between 1 and 19   
   people with a turnover of up to $100 million; 
• In Australia, there are approximately 1.2  
   million SMEs which represents over 96% of  
   all business and approximately 33% of 
   Gross Domestic Product (“GDP”);
• Approximately 93.5% individuals employed  
   by SME’s in Australia are employees of a  
   business with less than 20 individuals; and
• Of the approximate 10,000 corporate  
   insolvencies that occur nationally each year,  
   about 80% are SMEs.

Many challenges faced by SME’s are relatively 
common and are not (to the surprise of many 
SME owners) simply unique to their business. 
The following challenges are by no means 

exhaustive, but represent 3 of the most 
important challenges that determine whether 
or not the SME will thrive or survive:

• Leadership / management skills - 
cover a very wide spectrum. No one knows 
everything, however SMEs need to be 
reflective of genuinely what skills they bring 
to the table and what they don’t – and don’t 
sugar coat it. This coupled with undertaking the 
same analysis with present employees may aid 
in determining whether the relative strengths 
and weaknesses are across the areas of sales, 
marketing, production, administration/finance 
and research. It may be that an SME cannot 
have employees across all categories initially, 
however work what you do have (and indeed 
need initially) and develop a plan to move 
toward the full compliment. 

Also understand what the SME may lack 
initially or at other times can be covered by the 
selective use of external service providers – 
for example suitably experienced professional 
advisors like accountants who can assist with 
determining issues such as working capital 
requirements and pricing of goods/services to 
be profitable. 

Successful leaders or management also know 
when to carefully listen to other business 
stakeholders and when to take action. Those 
that fail to listen do so at their own peril.

• Undercapitalisation – is typically when 
a business does not have sufficient capital 
to conduct normal business operations and 
pay creditors. Frequently the business is not 
generating enough cash flow or is unable to 
access forms of financing such as debt or 
equity. This can occur at the start of the business 
or at other intervals during the life cycle. 
Having enough start-up capital is frequently 

problematic, but what should be known quite 
clearly from inception is what’s required in 
funding to cover the initial commencement and 
on-going costs in the first year. 

Don’t unnecessarily skimp just to make the 
equation work – know realistic costs and 
what you need to sell your product or service 
at to be profitable. Forecast profit and loss 
and cash-flows should be prepared before a 
decision is even made to start the venture – it 
is better to make the informed decision that 
perhaps it may not work from the start and 
avoid putting the family home on the line (from 
a security perspective) rather than just going 
off somewhat blindly. Also make sure that such 
forecasts include paying Taxes (ie GST / PAYG 
and SGC) on time!!! 

If some level of bank finance is required, 
know clearly what the terms are and what 
other security has been given and that where 
possible related parties not involved in the 
business refrain from providing security / 
guarantees – unfortunately this is something 
that I see occurs too often. Equally if the 
bank is providing funding solely on the basis 
of residential security (ie the family home) 
consider the structure of the loan and whether 
it may be more beneficial for a shareholders 
loan to be made to the SME with a security 
interest taken over the company’s assets at the 
time of the advance. A lawyer with appropriate 
commercial and insolvency expertise will 
be able to assist with such consideration. 
Such position elevates the related party in an 
insolvency event ahead of other unsecured 
creditors.

It is during the initial and early part of the life 
cycle when an SME is most likely to struggle 
and potentially become insolvent – so take 
care to regularly review forecast positions with 

SMEs – Are You Aiming 
to Thrive or Aiming to 
Survive! Key Challenges

BUSINESS ADVICE Bruce Gleeson, FCA – Principal, 
Jones Partners Insolvency & Business Recovery 

As an Insolvency Practitioner, I get an invaluable insight regarding the key challenges and differences 
that enables some SMEs to thrive, as opposed to those that are simply aiming to survive. It is my 
experience, those that are aiming to survive will in many occasions not make it. As harsh as such 
view may seem, a major reason that this occurs is due to not having the right “attitude”. SMEs face 
challenges that all businesses commonly face, however these challenges at times are not properly 
considered (by way of a plan – be it formal or informal) and/or responded to in the best manner. 

actuals and importantly be pragmatic about 
work flows, managing debtor and creditors 
days so where possible the mismatch does not 
unnecessarily cause cash-flow challenges. If 
you need help reach out to a professional for 
such guidance as these costs should have 
been factored into your start-up costs anyway.

Importantly – don’t treat the business monies as 
yours. This may sound simplistic but happens 
too regularly. The use of shareholder or director 
loan accounts can be misused as a substitute 
for not paying the company taxes. Sure SMEs 
directors/ business owners are entitled to 
remuneration, but not simply at the expense of 
failing to provide for the above taxes.

• The impact of shareholder disputes or 
family relationship breakdown

Shareholder disputes can be made easier if a 
plan of action is in place before you enter into 
business with a friend, a family member, a 
business angel etc. Shareholder agreements 
are quite powerful as they set out what each 
shareholder has contributed, how the assets 
are to be broken up in the case of an intractable 
dispute etc. However, please ensure that they 
are properly drafted by a lawyer that is familiar 
with the particulars of the SME and that you 

simply haven’t acquired one from the internet! 
Quite often when two friends go into business 
one might supply the capital, the other the 
expertise. If you can’t get along how is this to 
be dealt with if there is a breakdown?

Where a family relationship breakdown occurs 
between the shareholders of an SME, ie 
husband and wife, this can bring down what 
might otherwise be a viable business or might 
lead to the downturn of a business as the 
shareholders are not there with a common 
purpose.

In either scenario, unless the parties seek to 
reach an amicable commercial resolution, in 
my experience significant value is destroyed 
in the SME. SMEs are much more vulnerable 
to material changes in valuation than other 
corporates, for example a Big Four Bank or 
Telecommunication Carrier. The unfortunate 
reality is that shareholder disputes and family 
relationship breakdowns occur. It is important 
that all parties obtain relevant professional 
advice to understand their position, but 
additionally be pragmatic and commercially 
focused on a resolution. In my experience the 
Net Position (ie after payment of professional 
advisor costs) is sometimes ignored at the 
expense of the Gross Position. 

Running an SME presents both enormous 
opportunities, but also challenges along the 
way and can be emotionally taxing for the 
owners. Having the right attitude is critical – and 
an important part of this is a PLAN. Have you 
heard “those who fail to plan, plan to fail”. Part 
of that plan should be to have the access to 
suitable professional advisors that understand 
your business and can genuinely add value. 
There are many great Australian SME stories 
and we need this pipeline to continue. If you 
would like to discuss your position at all, please 
give me a call as we continually work with a 
range of professionals in financial services, 
accounting and legal.  G
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True it is that SMEs may not either initially or at 
other times in their life cycle have access to the 
same level of resources (human, technological 
or financial capital) that larger businesses have, 
but those with the right attitude about:

• Correctly identifying the market they are  
   seeking to sell into and re-positioning as  
   necessary;
• Correctly resourcing (through efficient use  
   of technology) and evaluating the manner in  
   which they produce or deliver their product,  
   even if heavily reliant on personal services;
• Strong administration and and financial 
   management; and
• Conscious re-investment back into the SME,
 
will be the ones that successfully work through 
the challenges and come out the other side. 

SMEs (or small to medium enterprises) are 
vitally important to the economic health of 
Australia. What is an SME and why are they 
important?

• An SME can be generally considered to be  
   businesses that employ between 1 and 19   
   people with a turnover of up to $100 million; 
• In Australia, there are approximately 1.2  
   million SMEs which represents over 96% of  
   all business and approximately 33% of 
   Gross Domestic Product (“GDP”);
• Approximately 93.5% individuals employed  
   by SME’s in Australia are employees of a  
   business with less than 20 individuals; and
• Of the approximate 10,000 corporate  
   insolvencies that occur nationally each year,  
   about 80% are SMEs.

Many challenges faced by SME’s are relatively 
common and are not (to the surprise of many 
SME owners) simply unique to their business. 
The following challenges are by no means 

exhaustive, but represent 3 of the most 
important challenges that determine whether 
or not the SME will thrive or survive:

• Leadership / management skills - 
cover a very wide spectrum. No one knows 
everything, however SMEs need to be 
reflective of genuinely what skills they bring 
to the table and what they don’t – and don’t 
sugar coat it. This coupled with undertaking the 
same analysis with present employees may aid 
in determining whether the relative strengths 
and weaknesses are across the areas of sales, 
marketing, production, administration/finance 
and research. It may be that an SME cannot 
have employees across all categories initially, 
however work what you do have (and indeed 
need initially) and develop a plan to move 
toward the full compliment. 

Also understand what the SME may lack 
initially or at other times can be covered by the 
selective use of external service providers – 
for example suitably experienced professional 
advisors like accountants who can assist with 
determining issues such as working capital 
requirements and pricing of goods/services to 
be profitable. 

Successful leaders or management also know 
when to carefully listen to other business 
stakeholders and when to take action. Those 
that fail to listen do so at their own peril.

• Undercapitalisation – is typically when 
a business does not have sufficient capital 
to conduct normal business operations and 
pay creditors. Frequently the business is not 
generating enough cash flow or is unable to 
access forms of financing such as debt or 
equity. This can occur at the start of the business 
or at other intervals during the life cycle. 
Having enough start-up capital is frequently 

problematic, but what should be known quite 
clearly from inception is what’s required in 
funding to cover the initial commencement and 
on-going costs in the first year. 

Don’t unnecessarily skimp just to make the 
equation work – know realistic costs and 
what you need to sell your product or service 
at to be profitable. Forecast profit and loss 
and cash-flows should be prepared before a 
decision is even made to start the venture – it 
is better to make the informed decision that 
perhaps it may not work from the start and 
avoid putting the family home on the line (from 
a security perspective) rather than just going 
off somewhat blindly. Also make sure that such 
forecasts include paying Taxes (ie GST / PAYG 
and SGC) on time!!! 

If some level of bank finance is required, 
know clearly what the terms are and what 
other security has been given and that where 
possible related parties not involved in the 
business refrain from providing security / 
guarantees – unfortunately this is something 
that I see occurs too often. Equally if the 
bank is providing funding solely on the basis 
of residential security (ie the family home) 
consider the structure of the loan and whether 
it may be more beneficial for a shareholders 
loan to be made to the SME with a security 
interest taken over the company’s assets at the 
time of the advance. A lawyer with appropriate 
commercial and insolvency expertise will 
be able to assist with such consideration. 
Such position elevates the related party in an 
insolvency event ahead of other unsecured 
creditors.

It is during the initial and early part of the life 
cycle when an SME is most likely to struggle 
and potentially become insolvent – so take 
care to regularly review forecast positions with 

SMEs – Are You Aiming 
to Thrive or Aiming to 
Survive! Key Challenges

BUSINESS ADVICE Bruce Gleeson, FCA – Principal, 
Jones Partners Insolvency & Business Recovery 

As an Insolvency Practitioner, I get an invaluable insight regarding the key challenges and differences 
that enables some SMEs to thrive, as opposed to those that are simply aiming to survive. It is my 
experience, those that are aiming to survive will in many occasions not make it. As harsh as such 
view may seem, a major reason that this occurs is due to not having the right “attitude”. SMEs face 
challenges that all businesses commonly face, however these challenges at times are not properly 
considered (by way of a plan – be it formal or informal) and/or responded to in the best manner. 

actuals and importantly be pragmatic about 
work flows, managing debtor and creditors 
days so where possible the mismatch does not 
unnecessarily cause cash-flow challenges. If 
you need help reach out to a professional for 
such guidance as these costs should have 
been factored into your start-up costs anyway.

Importantly – don’t treat the business monies as 
yours. This may sound simplistic but happens 
too regularly. The use of shareholder or director 
loan accounts can be misused as a substitute 
for not paying the company taxes. Sure SMEs 
directors/ business owners are entitled to 
remuneration, but not simply at the expense of 
failing to provide for the above taxes.

• The impact of shareholder disputes or 
family relationship breakdown

Shareholder disputes can be made easier if a 
plan of action is in place before you enter into 
business with a friend, a family member, a 
business angel etc. Shareholder agreements 
are quite powerful as they set out what each 
shareholder has contributed, how the assets 
are to be broken up in the case of an intractable 
dispute etc. However, please ensure that they 
are properly drafted by a lawyer that is familiar 
with the particulars of the SME and that you 

simply haven’t acquired one from the internet! 
Quite often when two friends go into business 
one might supply the capital, the other the 
expertise. If you can’t get along how is this to 
be dealt with if there is a breakdown?

Where a family relationship breakdown occurs 
between the shareholders of an SME, ie 
husband and wife, this can bring down what 
might otherwise be a viable business or might 
lead to the downturn of a business as the 
shareholders are not there with a common 
purpose.

In either scenario, unless the parties seek to 
reach an amicable commercial resolution, in 
my experience significant value is destroyed 
in the SME. SMEs are much more vulnerable 
to material changes in valuation than other 
corporates, for example a Big Four Bank or 
Telecommunication Carrier. The unfortunate 
reality is that shareholder disputes and family 
relationship breakdowns occur. It is important 
that all parties obtain relevant professional 
advice to understand their position, but 
additionally be pragmatic and commercially 
focused on a resolution. In my experience the 
Net Position (ie after payment of professional 
advisor costs) is sometimes ignored at the 
expense of the Gross Position. 

Running an SME presents both enormous 
opportunities, but also challenges along the 
way and can be emotionally taxing for the 
owners. Having the right attitude is critical – and 
an important part of this is a PLAN. Have you 
heard “those who fail to plan, plan to fail”. Part 
of that plan should be to have the access to 
suitable professional advisors that understand 
your business and can genuinely add value. 
There are many great Australian SME stories 
and we need this pipeline to continue. If you 
would like to discuss your position at all, please 
give me a call as we continually work with a 
range of professionals in financial services, 
accounting and legal.  G
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I typically find as a Bankruptcy Trustee that the 
Doctrine of Exoneration is a concept that can 
be quite critical from the co-owners perspective 
when considering what the bankrupt’s true 
net equity position may be in the family home 
(or indeed another property owned jointly). 
Put simply, the Doctrine adjusts the interest 
of owners in the equity of the property when 
monies are borrowed and secured against a 
jointly owned property, but not used for the 
benefit of all co-owners. As such it can often 
result in a significant difference in the bankrupt’s 
true net equity position and make the offer for 
such interest more achievable. Such aspect 
generally is more common in situations where 
the family home has been used as security for 
the business operated by one of the co-owners 
– i.e. family businesses. 

A 2004 case, Dickson vs Reidy [2004] NSWSC 
1200 provides a typical example of what I see 
occurs. Importantly, it also cites that case of 
Parsons vs McBain [2002] 192 ALR 772 which 
provides an excellent insight on the Doctrine of 
Exoneration and its principles.

In Dickson vs Reidy, the husband and wife 
were joint owners of a property in East 
Gardens, NSW. A Sequestration Order (ie 
involuntary bankruptcy) was made against the 
wife declaring her bankrupt in early 2003. As a 
result of the wife being made bankrupt, and in 
accordance with Sections 58 and 116 of the 
Bankruptcy Act (“the Act”), the joint ownership 
was severed and her interest in such property 
now belonged to her bankruptcy trustee. 
Around mid 2003, the property was sold by 
the husband and the wife’s bankruptcy trustee 
for $747,000. At the time of the sale, there 
was a mortgage over the property ($470,000) 
which after payment of same / other sale costs 
resulted in surplus proceeds of approximately 
$230,000. These were then split on a 50/50 

basis being approximately $115,000 to 
the husband and $115,000 to the wife’s 
bankruptcy trustee. The husband commenced 
action against the wife’s bankruptcy trustee for 
an adjustment to the net proceeds. 

Specifically the husband contended that 
the jointly owned property was mortgaged 
to secure a loan which was wholly and only 
used for the benefit for the wife and in such 
circumstances the Doctrine of Exoneration 
applied such that her interest in the property 
was subject to a charge to secure his right 
of exoneration from liability for the loan. As a 
result, the husband claimed that her interest in 
the property which passed to the bankruptcy 
trustee was subject to that charge, and thus 
he should have received the whole of the net 
proceeds (being approximately $230,000) 
rather than one half. 

At paragraphs 20 and 21 of the Parsons vs 
McBain the Court provided the following 
explanation: 

“20” The equity of exoneration is an incident of 
the relationship between surety and principal 
debtor. It usually arises where a person has 
mortgaged his property to secure the debt 
of another whether or not that other has 
covenanted to pay the debt. However it will 
also arise on a case where, although not an 
actual suretyship, the relationship is treated as 
one of the suretyship. 

“21”An equity of exoneration operates in 
the nature of “a charge upon the estate of 
the principal debtor by way of indemnity for 
the purpose of enforcing against the estate 
the right to which (“the beneficiary”) has, as 
between (the beneficiary) and the principal 
debtor to have that estate resorted to first for 
the payment of the debt”.

Therefore where co-owners mortgage their 
property so that the money can be borrowed 
for one mortgagor, the other has an interest 
in the property of the co-mortgagor whose 
property is to be regarded as primarily liable to 
pay the debt. 

Relevantly, in the Official Trustee in Bankruptcy 
vs Citibank Savings Limited [1995] 38 NSWLR 
116 the judge indicated that the Doctrine 
of Exoneration depends on the presumed 
intention of the parties. Thus it is important 
to remember that the Doctrine is based on an 
inference with reference to all the facts of the 
particular case in question. 

Whilst contemporaneous agreements or other 
documented expressions of intention are 
sources of evidence about what the intentions 
of the parties were, equally there is no reason 
as to why their intentions may not be inferred 
from the circumstance in which they acted. 

In Dickson vs Reidy, the bankruptcy trustee 
submitted that the equity of exoneration did not 
apply to any of the loans in that case because 
it had not been shown that they were for the 
substantial benefit of the wife (“the Bankrupt”) 
and it was not sufficient to show that she did 
receive some incidental benefit. Additionally it 
was indicated that for the husband to succeed 
it was necessary to show his intention to act 
as if the surety for his wife in respect of each 
loan and the evidence did not prove such 
intention. Ultimately the Court determined that 
funds were raised and applied for the use of 
the wife without the benefit to the husband and 
thus it was sufficient to attract the Doctrine of 
Exoneration. As a consequence, the husband 
had established a charge on his wife’s (“the 
Bankrupt Estate’s”) interest in the property 
to secure that right which was passed to the 
bankruptcy trustee subject to the charge. 

Bankruptcy and the 
Family Home Part 2 – The 
Doctrine of Exoneration

BUSINESS ADVICE Bruce Gleeson, FCA – Principal, 
Jones Partners Insolvency & Business Recovery 

In the July-August issue I wrote about bankruptcy and the family home and typically what happens 
when an individual enters into bankruptcy and has an ownership interest in the family home. In such 
situations, it is a very emotional and real practical consideration when contemplating voluntary 
bankruptcy. This follow on article considers the position of the co-owner (i.e. the spouse in most 
instances) and aspects they should consider when taking into account what offer they may put forward 
(if any) to the bankruptcy trustee regarding the bankrupt’s interest in the family home. 

Accordingly the husband was successful in 
obtaining Orders that the bankruptcy trustee 
pay him the sum of approximately $115,000 
and thus the husband received effectively the 
entirety of the net proceeds from the sale after 
the mortgage was discharged. 

This case and other authorities should be 
considered when there is a co-owned property 
and borrowings regarding it may have been 
for the benefit of only one of the co-owners, 
ie for use in the business that they operate. 
Additionally the factual evidence, including 
the intentions of the parties will be critical 
in determining whether the Doctrine of 
Exoneration can be sufficiently made out. 

As evident above, the outcome ultimately 
has a substantial benefit to the non-bankrupt 
co-owner to the detriment of the unsecured 
creditors of the Bankrupt Estate.
 

With the manner in which new start businesses 
get off the ground, it is not uncommon for family 
home to be used (particularly where there is 
sufficient equity in it) as a means by which the 
business has working capital from the start. 
However if the business is only operated by one 
of the co-owners and ultimately fails whereby 
the business operator may themselves be 
presented with having to declare bankruptcy, 
then careful consideration as to whether or not 
the Doctrine of Exoneration could potentially 
be applicable is important because it is quite 
often in my view overlooked. Having sufficient 
records that attempt to properly record and 
explain such borrowings will be vital when 
raising same with the bankruptcy trustee of the 
co-owner.

As a Bankruptcy Trustee I am regularly involved 
in matters where this issue comes up and I 
am happy to take any inquiry in relation to this 
aspect. G
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I typically find as a Bankruptcy Trustee that the 
Doctrine of Exoneration is a concept that can 
be quite critical from the co-owners perspective 
when considering what the bankrupt’s true 
net equity position may be in the family home 
(or indeed another property owned jointly). 
Put simply, the Doctrine adjusts the interest 
of owners in the equity of the property when 
monies are borrowed and secured against a 
jointly owned property, but not used for the 
benefit of all co-owners. As such it can often 
result in a significant difference in the bankrupt’s 
true net equity position and make the offer for 
such interest more achievable. Such aspect 
generally is more common in situations where 
the family home has been used as security for 
the business operated by one of the co-owners 
– i.e. family businesses. 

A 2004 case, Dickson vs Reidy [2004] NSWSC 
1200 provides a typical example of what I see 
occurs. Importantly, it also cites that case of 
Parsons vs McBain [2002] 192 ALR 772 which 
provides an excellent insight on the Doctrine of 
Exoneration and its principles.

In Dickson vs Reidy, the husband and wife 
were joint owners of a property in East 
Gardens, NSW. A Sequestration Order (ie 
involuntary bankruptcy) was made against the 
wife declaring her bankrupt in early 2003. As a 
result of the wife being made bankrupt, and in 
accordance with Sections 58 and 116 of the 
Bankruptcy Act (“the Act”), the joint ownership 
was severed and her interest in such property 
now belonged to her bankruptcy trustee. 
Around mid 2003, the property was sold by 
the husband and the wife’s bankruptcy trustee 
for $747,000. At the time of the sale, there 
was a mortgage over the property ($470,000) 
which after payment of same / other sale costs 
resulted in surplus proceeds of approximately 
$230,000. These were then split on a 50/50 

basis being approximately $115,000 to 
the husband and $115,000 to the wife’s 
bankruptcy trustee. The husband commenced 
action against the wife’s bankruptcy trustee for 
an adjustment to the net proceeds. 

Specifically the husband contended that 
the jointly owned property was mortgaged 
to secure a loan which was wholly and only 
used for the benefit for the wife and in such 
circumstances the Doctrine of Exoneration 
applied such that her interest in the property 
was subject to a charge to secure his right 
of exoneration from liability for the loan. As a 
result, the husband claimed that her interest in 
the property which passed to the bankruptcy 
trustee was subject to that charge, and thus 
he should have received the whole of the net 
proceeds (being approximately $230,000) 
rather than one half. 

At paragraphs 20 and 21 of the Parsons vs 
McBain the Court provided the following 
explanation: 

“20” The equity of exoneration is an incident of 
the relationship between surety and principal 
debtor. It usually arises where a person has 
mortgaged his property to secure the debt 
of another whether or not that other has 
covenanted to pay the debt. However it will 
also arise on a case where, although not an 
actual suretyship, the relationship is treated as 
one of the suretyship. 

“21”An equity of exoneration operates in 
the nature of “a charge upon the estate of 
the principal debtor by way of indemnity for 
the purpose of enforcing against the estate 
the right to which (“the beneficiary”) has, as 
between (the beneficiary) and the principal 
debtor to have that estate resorted to first for 
the payment of the debt”.

Therefore where co-owners mortgage their 
property so that the money can be borrowed 
for one mortgagor, the other has an interest 
in the property of the co-mortgagor whose 
property is to be regarded as primarily liable to 
pay the debt. 

Relevantly, in the Official Trustee in Bankruptcy 
vs Citibank Savings Limited [1995] 38 NSWLR 
116 the judge indicated that the Doctrine 
of Exoneration depends on the presumed 
intention of the parties. Thus it is important 
to remember that the Doctrine is based on an 
inference with reference to all the facts of the 
particular case in question. 

Whilst contemporaneous agreements or other 
documented expressions of intention are 
sources of evidence about what the intentions 
of the parties were, equally there is no reason 
as to why their intentions may not be inferred 
from the circumstance in which they acted. 

In Dickson vs Reidy, the bankruptcy trustee 
submitted that the equity of exoneration did not 
apply to any of the loans in that case because 
it had not been shown that they were for the 
substantial benefit of the wife (“the Bankrupt”) 
and it was not sufficient to show that she did 
receive some incidental benefit. Additionally it 
was indicated that for the husband to succeed 
it was necessary to show his intention to act 
as if the surety for his wife in respect of each 
loan and the evidence did not prove such 
intention. Ultimately the Court determined that 
funds were raised and applied for the use of 
the wife without the benefit to the husband and 
thus it was sufficient to attract the Doctrine of 
Exoneration. As a consequence, the husband 
had established a charge on his wife’s (“the 
Bankrupt Estate’s”) interest in the property 
to secure that right which was passed to the 
bankruptcy trustee subject to the charge. 

Bankruptcy and the 
Family Home Part 2 – The 
Doctrine of Exoneration

BUSINESS ADVICE Bruce Gleeson, FCA – Principal, 
Jones Partners Insolvency & Business Recovery 

In the July-August issue I wrote about bankruptcy and the family home and typically what happens 
when an individual enters into bankruptcy and has an ownership interest in the family home. In such 
situations, it is a very emotional and real practical consideration when contemplating voluntary 
bankruptcy. This follow on article considers the position of the co-owner (i.e. the spouse in most 
instances) and aspects they should consider when taking into account what offer they may put forward 
(if any) to the bankruptcy trustee regarding the bankrupt’s interest in the family home. 

Accordingly the husband was successful in 
obtaining Orders that the bankruptcy trustee 
pay him the sum of approximately $115,000 
and thus the husband received effectively the 
entirety of the net proceeds from the sale after 
the mortgage was discharged. 

This case and other authorities should be 
considered when there is a co-owned property 
and borrowings regarding it may have been 
for the benefit of only one of the co-owners, 
ie for use in the business that they operate. 
Additionally the factual evidence, including 
the intentions of the parties will be critical 
in determining whether the Doctrine of 
Exoneration can be sufficiently made out. 

As evident above, the outcome ultimately 
has a substantial benefit to the non-bankrupt 
co-owner to the detriment of the unsecured 
creditors of the Bankrupt Estate.
 

With the manner in which new start businesses 
get off the ground, it is not uncommon for family 
home to be used (particularly where there is 
sufficient equity in it) as a means by which the 
business has working capital from the start. 
However if the business is only operated by one 
of the co-owners and ultimately fails whereby 
the business operator may themselves be 
presented with having to declare bankruptcy, 
then careful consideration as to whether or not 
the Doctrine of Exoneration could potentially 
be applicable is important because it is quite 
often in my view overlooked. Having sufficient 
records that attempt to properly record and 
explain such borrowings will be vital when 
raising same with the bankruptcy trustee of the 
co-owner.

As a Bankruptcy Trustee I am regularly involved 
in matters where this issue comes up and I 
am happy to take any inquiry in relation to this 
aspect. G
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Such emotion can be heightened where 
the spouse/co-owner who is not subject to 
financial distress is unaware of the current 
predicament. In my view, it is vital that empathy 
is shown in dealing with this aspect, whilst 
still properly dealing with same. It is the latter 
point, particularly where I continue to see 
individuals receiving incorrect advice [including 
that available on the internet] from supposed 
experts in the area.

Equally, it is vital that individuals who enter into 
bankruptcy understand what future impacts 
there may be regarding the property – even 
after they are discharged! A bankrupt cannot 
assume that once they are discharged [which 
usually occurs 3 years after the commencement 
of bankruptcy] that they will be free to deal with 
their interest in the property.

This article will help explain some of the key 
considerations to be given when property 
[particularly the family home] becomes 
intertwined with the bankruptcy process.

1. What happens to Property [ie the 
Family Home] upon Bankruptcy?

In accordance with Section 58 of the Bankruptcy 
Act (“the Act”), upon bankruptcy all property of 
the bankrupt, with the exception of property 
outlined in Section 116 of the Act (for example 
certain household furniture and effects) is 
realisable. Hence the family home or any other 
real estate (including interests overseas) are 
available for Bankruptcy Trustee’s to meet the 
claims of creditors.

The effect of bankruptcy, particularly regarding 
real estate is that at the commencement of the 
bankruptcy, the bankrupt’s interest is severed 
from being that of a “joint owner” such that 
the Bankruptcy Trustee can seek to realise 

or sell this share for the benefit of unsecured 
creditors.

Shortly after the commencement of the 
bankruptcy, it is quite normal for a Bankruptcy 
Trustee to place a registered caveat over the 
family home (and other real estate) so that 
parties enquiring about the property are aware 
of the interest of the Bankruptcy Trustee. We 
regularly write to the bankrupt and co-owner 
(if there is one) informing them of the overall 
position and what options are available in 
terms of dealing with the equity position. It 
is this communication that I find from time to 
time which is forgotten by bankrupt’s with the 
passage of time.

2. So who can realise the Property/ 
Real Estate after the commencement of 
bankruptcy?

Whilst a mortgagee over real estate can still 
exercise their rights (Section 58(5) of the Act), in 
the absence of this, it is the Bankruptcy Trustee 
that would seek to realise the bankrupt’s share 
in the property or the family home. Importantly, 
this power also this needs to be considered 
with Section 129AA of the Act. In short Section 
129AA contemplates when the bankrupt’s 
interest in the property/real estate will revest 
or revert back to them. Generally speaking this 
does not occur until the end of the 6th year 
after they are discharged from bankruptcy. 
Consequently the Bankruptcy Trustee has up 
to 9 years to realise the property/real estate.

We have seen particularly over the past two 
years as real estate markets in Sydney and 
Melbourne have significantly increased that 
real estate which may not have had equity at 
the commencement or end of the bankruptcy 
now has and the discharged bankrupt (as their 
three year period of bankruptcy has ended) 

becomes quite understandably frustrated 
when informed that the Bankruptcy Trustee 
still have an entitlement to realise the equity 
(subject to certain considerations) for the 
benefit of unsecured creditors. In some cases 
the equity position might have increased by 
close to $100,000 or more!!

3. What are the key considerations to 
be given when considering keeping the 
family home or other real estate?

Shortly after the commencement of 
bankruptcy, a Bankruptcy Trustee will write to 
the bankrupt and co-owners informing them 
of the appointment and what options are 
available. Certainly this is the practice of Jones 
Partners. Among the options are:

    a “Deed of Forbearance”; or
    a “Deed of Sale”.

The former option contemplates a position 
where the real estate is owned solely by the 
bankrupt and there is an offer put forward to 
the Bankruptcy Trustee which results in the 
realisation of an amount equivalent to the 
equity in the property.

The later option, generally involves the co-
owner or a family member making an offer to 
acquire the bankrupt’s share of the real estate.

Whilst it is entirely a matter for the bankrupt/ 
co-owner or family member, our view is that 
once the Bankruptcy Trustee has had sufficient 
time to determine the equity position in the 
real estate, if the bankrupt (and their family) 
is desirous of staying in the family home, the 
sooner an offer is put to dealing with the equity 
position, the better.

Bankruptcy and The 
Family Home – it’s Mine 
to Deal with isn’t it?

BUSINESS ADVICE Bruce Gleeson, FCA – Principal, 
Jones Partners Insolvency & Business Recovery 

Undoubtedly one of the most important questions asked by individuals who may be contemplating 
bankruptcy is what will happen to the family home? It is understandably a question that emotionally 
occupies the mind of the individual [or couple] as other key aspects centre around it, such as: the 
impact on children and schooling [including before and after school care]; and concerns regarding 
the ability to otherwise find somewhere with similar amenities.

Even if an offer cannot be put forward early 
on in the bankruptcy, we strongly suggest, 
particularly with regard to the family home, 
that the bankrupt re-consider the position 
annually and certainly when they are due to be 
discharged at the end of the three year period 
of bankruptcy.

The present property cycle as mentioned in 
point 2 above is clear evidence of what happens 
when the matter is delayed for considerable 
time. In making this comment, we of course 
realise that the act of bankruptcy itself may 
mean that available funds may be scarce for 
the family.

Ultimately, if there is sufficient equity in the family 
home and the bankrupt, co-owner or other 
family members are not able to put forward 
an acceptable offer, then the Bankruptcy 
Trustee will have to consider placing it on the 
market for sale. However, there are obviously 
considerations that may impact this, such as 
co-ownership of the property etc.

4. How is equity determined?
In determining the equity position, the 

Bankruptcy Trustee will generally obtain a 
number of market appraisals and a formal 
valuation.

They will also seek to confirm the present 
mortgage outstanding and any other particular 
factors (which may vary from matter to matter, ie 
doctrine of exoneration claims). Once they have 
this information, they will be able to determine 
the equity position.

5. The Family Home Doesn’t Need to be 
Lost in Bankruptcy

Whilst each particular position will need to be 
considered in its own right with regard to equity, 
individuals should not automatically believe 
that the family home will be lost in bankruptcy. 
We have and continue to be appointed to 
Bankrupt Estates where the bankrupt and 
their family reach a satisfactory arrangement 
with us as Bankruptcy Trustee which not only 
means that they do not have the significant 
emotional stresses to deal with by relocating, 
but quite often the outcome minimises the 
professional costs of dealing with the property 
and optimising the chance of a dividend to 

unsecured creditors.

In my next article I will consider the “Doctrine of 
Exoneration” and how this issue can be critical 
for the co-owner when putting forward an offer 
to the Bankruptcy Trustee for the bankrupt’s 
interest in real estate. G
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Such emotion can be heightened where 
the spouse/co-owner who is not subject to 
financial distress is unaware of the current 
predicament. In my view, it is vital that empathy 
is shown in dealing with this aspect, whilst 
still properly dealing with same. It is the latter 
point, particularly where I continue to see 
individuals receiving incorrect advice [including 
that available on the internet] from supposed 
experts in the area.

Equally, it is vital that individuals who enter into 
bankruptcy understand what future impacts 
there may be regarding the property – even 
after they are discharged! A bankrupt cannot 
assume that once they are discharged [which 
usually occurs 3 years after the commencement 
of bankruptcy] that they will be free to deal with 
their interest in the property.

This article will help explain some of the key 
considerations to be given when property 
[particularly the family home] becomes 
intertwined with the bankruptcy process.

1. What happens to Property [ie the 
Family Home] upon Bankruptcy?

In accordance with Section 58 of the Bankruptcy 
Act (“the Act”), upon bankruptcy all property of 
the bankrupt, with the exception of property 
outlined in Section 116 of the Act (for example 
certain household furniture and effects) is 
realisable. Hence the family home or any other 
real estate (including interests overseas) are 
available for Bankruptcy Trustee’s to meet the 
claims of creditors.

The effect of bankruptcy, particularly regarding 
real estate is that at the commencement of the 
bankruptcy, the bankrupt’s interest is severed 
from being that of a “joint owner” such that 
the Bankruptcy Trustee can seek to realise 

or sell this share for the benefit of unsecured 
creditors.

Shortly after the commencement of the 
bankruptcy, it is quite normal for a Bankruptcy 
Trustee to place a registered caveat over the 
family home (and other real estate) so that 
parties enquiring about the property are aware 
of the interest of the Bankruptcy Trustee. We 
regularly write to the bankrupt and co-owner 
(if there is one) informing them of the overall 
position and what options are available in 
terms of dealing with the equity position. It 
is this communication that I find from time to 
time which is forgotten by bankrupt’s with the 
passage of time.

2. So who can realise the Property/ 
Real Estate after the commencement of 
bankruptcy?

Whilst a mortgagee over real estate can still 
exercise their rights (Section 58(5) of the Act), in 
the absence of this, it is the Bankruptcy Trustee 
that would seek to realise the bankrupt’s share 
in the property or the family home. Importantly, 
this power also this needs to be considered 
with Section 129AA of the Act. In short Section 
129AA contemplates when the bankrupt’s 
interest in the property/real estate will revest 
or revert back to them. Generally speaking this 
does not occur until the end of the 6th year 
after they are discharged from bankruptcy. 
Consequently the Bankruptcy Trustee has up 
to 9 years to realise the property/real estate.

We have seen particularly over the past two 
years as real estate markets in Sydney and 
Melbourne have significantly increased that 
real estate which may not have had equity at 
the commencement or end of the bankruptcy 
now has and the discharged bankrupt (as their 
three year period of bankruptcy has ended) 

becomes quite understandably frustrated 
when informed that the Bankruptcy Trustee 
still have an entitlement to realise the equity 
(subject to certain considerations) for the 
benefit of unsecured creditors. In some cases 
the equity position might have increased by 
close to $100,000 or more!!

3. What are the key considerations to 
be given when considering keeping the 
family home or other real estate?

Shortly after the commencement of 
bankruptcy, a Bankruptcy Trustee will write to 
the bankrupt and co-owners informing them 
of the appointment and what options are 
available. Certainly this is the practice of Jones 
Partners. Among the options are:

    a “Deed of Forbearance”; or
    a “Deed of Sale”.

The former option contemplates a position 
where the real estate is owned solely by the 
bankrupt and there is an offer put forward to 
the Bankruptcy Trustee which results in the 
realisation of an amount equivalent to the 
equity in the property.

The later option, generally involves the co-
owner or a family member making an offer to 
acquire the bankrupt’s share of the real estate.

Whilst it is entirely a matter for the bankrupt/ 
co-owner or family member, our view is that 
once the Bankruptcy Trustee has had sufficient 
time to determine the equity position in the 
real estate, if the bankrupt (and their family) 
is desirous of staying in the family home, the 
sooner an offer is put to dealing with the equity 
position, the better.

Bankruptcy and The 
Family Home – it’s Mine 
to Deal with isn’t it?

BUSINESS ADVICE Bruce Gleeson, FCA – Principal, 
Jones Partners Insolvency & Business Recovery 

Undoubtedly one of the most important questions asked by individuals who may be contemplating 
bankruptcy is what will happen to the family home? It is understandably a question that emotionally 
occupies the mind of the individual [or couple] as other key aspects centre around it, such as: the 
impact on children and schooling [including before and after school care]; and concerns regarding 
the ability to otherwise find somewhere with similar amenities.

Even if an offer cannot be put forward early 
on in the bankruptcy, we strongly suggest, 
particularly with regard to the family home, 
that the bankrupt re-consider the position 
annually and certainly when they are due to be 
discharged at the end of the three year period 
of bankruptcy.

The present property cycle as mentioned in 
point 2 above is clear evidence of what happens 
when the matter is delayed for considerable 
time. In making this comment, we of course 
realise that the act of bankruptcy itself may 
mean that available funds may be scarce for 
the family.

Ultimately, if there is sufficient equity in the family 
home and the bankrupt, co-owner or other 
family members are not able to put forward 
an acceptable offer, then the Bankruptcy 
Trustee will have to consider placing it on the 
market for sale. However, there are obviously 
considerations that may impact this, such as 
co-ownership of the property etc.

4. How is equity determined?
In determining the equity position, the 

Bankruptcy Trustee will generally obtain a 
number of market appraisals and a formal 
valuation.

They will also seek to confirm the present 
mortgage outstanding and any other particular 
factors (which may vary from matter to matter, ie 
doctrine of exoneration claims). Once they have 
this information, they will be able to determine 
the equity position.

5. The Family Home Doesn’t Need to be 
Lost in Bankruptcy

Whilst each particular position will need to be 
considered in its own right with regard to equity, 
individuals should not automatically believe 
that the family home will be lost in bankruptcy. 
We have and continue to be appointed to 
Bankrupt Estates where the bankrupt and 
their family reach a satisfactory arrangement 
with us as Bankruptcy Trustee which not only 
means that they do not have the significant 
emotional stresses to deal with by relocating, 
but quite often the outcome minimises the 
professional costs of dealing with the property 
and optimising the chance of a dividend to 

unsecured creditors.

In my next article I will consider the “Doctrine of 
Exoneration” and how this issue can be critical 
for the co-owner when putting forward an offer 
to the Bankruptcy Trustee for the bankrupt’s 
interest in real estate. G
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